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PROCEEDI NGS

CHAI RMAN HONI GBERG.  Good
afternoon. Everybody pl ease be seated. W
are here this afternoon i n Docket DE 18-049,
which is a docket to |look at the rate effects
of the changes in tax | aws for Eversource.

Before we do anything else, let's
t ake appear ances.

MR FOSSUM  Good afternoon,

Conmmi ssioners. WMatthew Fossum here for
Publ i ¢ Service Conpany of New Hanpshire,
doi ng busi ness as Eversource Energy.

MR KREI'S: Good afternoon,

Comm ssioners. |'mD. Maurice Kreis, doing
busi ness as "Don Kreis." | amthe Consuner
Advocat e here on behalf of residenti al
utility custoners.

M5. AM DON. (Good afternoon. M
nanme i s Suzanne Amdon. | amhere with R ch
Chagnon, who is to ny inmmedi ate |eft, an
analyst in the Electric Division. And to his
left is Tom Franz, the director of the
Electric Division. |'mhere on behalf of

Comm ssion Staff.
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CHAI RMVAN HONI GBBERG: How are we
proceedi ng this afternoon? M. Fossum

MR FOSSUM  Well, ny understandi ng
is we have a couple of docunents to present,
and we'll have a witness to present those.
And then | guess ny understanding is, at
| east sonme of the underlying issues here are
primarily legal, so I'mnot certain how nuch
actual |egal discussion there would be had.
After that, | suppose it's up to the
Conmmi ssioners as to what they want to
entertain. But at the outset, we do have a
Wi tness to present, to make sure that a
coupl e of docunents are properly entered on
t he record.

CHAI RVAN HONI GBBERG. Al l right. It
does seemto ne that if there are docunents
that need to get in and facts that need to
get on the record, that's great. But it
seens like we want to hear fromall of you
about what we should do and why. And |
think, M. Fossum it may well be that much
of this is going to be the | awers tal ki ng.

But, anyway, who is the witness going to be?
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Is it M. Goul ding?
MR FOSSUM It is.
CHAI RVAN HONI GBERG. M. CGoul di ng,
why don't you nove into the w tness box.
( WHEREUPQON, CHRI STOPHER J. GOULDI NG was
duly sworn and cautioned by the Court
Reporter.)
CHAI RVAN HONI GBERG M. Fossum
MR, FOSSUM Thank you. And before
| go to M. Goulding, just for the
Commi ssioners' reference, we provided to the
Clerk the two docunents. They have been
premarked for identification. So, just for
nunberi ng purposes, the Conpany's March 30t h,
2018 filing in this docket has been premarked
as Exhibit 1, and the Conpany's June 26th
filing has been premarked as Exhibit 2.
CHAI RMAN HONI GBERG. Al |l ri ght.
You may proceed.
MR. FOSSUM Thank you.
DI RECT EXAM NATI ON
BY MR FOSSUM
Q M. Goul ding, could you pl ease state your

nanme, your place of enploynent and your

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

responsibilities for the record.

Sure. M nane is Christopher Goulding. |I'm
t he manager of New Hanpshire Revenue

Requi renents, |ocated at 780 North Conmmerci al
Street in Manchester, New Hanpshire. And ny
responsibilities include revenue requirenent
cal cul ations and i nplenentation of rates
associ ated wth distribution, stranded cost
recovery charge, transm ssion cost adjustnent
mechani sm and the energy service rate.

Thank you. Now, M. Goul ding, back on

March 30th, in what has been prenarked for
identification as Exhibit 1, did you file a
t echni cal statenent and associ ated exhi bits?
Yes, | did.

Was that statenment and were those exhibits
prepared by you or at your direction?

Yes, it was.

Do you have any changes or updates to the
information contained in that filing?

No, | do not.

And do you adopt that technical statenent as
your testinony in this proceedi ng?

Yes, | do.
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And M. Goulding, did you, on June 26th,
submt a suppl enental technical statenent?
Yes, | did.

And was that suppl enmental technical statenent
prepared by you or at your direction?

Yes, it was.

And do you have any changes or updates or
corrections to that?

No, | do not.

And do you adopt that technical statenent as

your testinony for this proceedi ng?

Yes, | do.
M. Goulding, | really just have essentially
one question for you. |I'd just like you, if

you could, to explain what is the Conpany's
position. And we're aware of and the

Commi ssioners are aware of what has been
filed and prenarked as Exhibit 2. But could
you just explain the Conpany's position for
pur poses of this hearing today.

Yes. So the Conpany's position in the
supplenental filing is to address the inpact
of the tax rate changes by redirecting the

reducti on associated with those tax changes
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to the anortization of stormcosts; this way,
custonmers are accruing a | ower anmount of
interest. Cbviously, over the past couple
years we've had a | arge vol ume of storns and
significant outages that required significant
resources to cone in. So if there is a storm
bal ance out there, that's uncollected. So to
mtigate the rate inpacts in the future, we

t hought it woul d be appropriate to redirect
these funds to go towards those storm costs,
which, like | said, would then reduce ongoi ng
and future carrying costs.

And the other alternative would be to
address the rate changes part of the
"exogenous events" clause, which was
contenpl ated -- or approved in Docket 14-238,
t he generation divestiture settl ement
agreenent, which wll be an "exogenous event"
filed next March for rates effective
July 1st.

Thank you. | guess | do have one ot her
questi on.

M. Goulding, is it the Conpany's

position that these are the only two possible
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11

alternati ves?

A No. We would be open to discussing other

al ternati ves.
Q But for purposes of today's hearing, these
are the alternatives that have been

presented; is that correct?

A That's correct.

MR. FOSSUM Thank you. That's all
| have for direct.
CHAI RVAN HONI GBERG. M. Kreis.
MR KREI'S: Thank you, M. Chairnman
I would like to start, with your i ndul gence,
by handi ng out an exhibit. | guess this is
going to be Exhibit 3, yes.
CHAI RMAN HONI GBERG. That's
correct.
(The docunent, as described, was
herew th marked as Exhibit 3 for
identification.)
CRGCSS- EXAM NATI ON
BY MR KREI S:
Q Ckay. M. CGoulding, ask you to take a | ook
at what has just been marked for

identification as Exhibit 3. Wuld you be
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A

wlling to accept, subject to check, that
Exhi bit 3 consists of pages that are copi ed
directly fromthe settl enent agreenent filed
in Docket No. DE 14-238 by Eversource, or
PSNH, on June 10th of 20157

Yes, | woul d.

And woul d you agree with nme that that

settl enent was approved by Order No. 25, 920,
entered by the Conmm ssion on July 1st of
20167

Yes.

And you would al so agree that that agreenent

was subsequently anended and suppl enent ed

wth the so-called "partial litigation
settlenment,” all of which were approved in
t hat 2016 order that | just nmentioned?
Yes.

But you would agree with ne, would you not,
that the provisions governing so-call ed
"exogenous events" in that original 2015
settlenent are intact -- in other words,
weren't nodified by any of those subsequent
amendnents or additional agreenents?

Yes, | don't recall any changes to the

12
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Q

13

"exogenous events" | anguage.

So, turning to the excerpts fromthe
settlenent in Exhibit 3, and draw ng your
attention to, | guess it's the page marked 4,
the first page of the exhibit, and | ooking at
Line 1 of 7 of that exhibit, you would agree
that the effect of changi ng the narginal
federal corporate tax rate from 35 percent to
21 percent neets the "exogenous events" rate
adj ustnment threshold that's described there
at Lines 107 through 1097

Yes. That change al one was roughly

12 mllion a year. So it would exceed the
mllion dollars.

And turning to the very next page, which is
mar ked Page 14, you would agree that the

| anguage begi nning on Line 366 on that page
and continuing to the Line 420 on Page 16 are
t he provisions that govern so-called
"exogenous events."

To ny best recollection, | believe that that
was the only | anguage that addressed
exogenous events, yes.

Thank you. Ckay.
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Looki ng at Page 14, would you m nd
reading into the record the sentence that
begi ns at Line 367.

"During the termof this agreenent, PSNH wil |
be al |l owed, upon Conm ssion approval, to
adjust distribution rates upward or downward
as a result of 'exogenous events' as defined
bel ow. "

Does that sentence say anythi ng about what
the OCA or the Staff or the Comm ssion nay or
must do?

| guess | would think that woul d be a | egal
opi ni on because it does not specifically say
OCAwWIll do this or will not do this. | just
know t hey were a signatory to the overall

agr eenent .

Ckay. Whuld you agree that by using the word
"allowed,"” it gives PSNH certain options that
It can el ect should there be any exogenous
events?

My interpretation of "allowed" would be in
order to nake a distribution rate change,
we'd have to make a presentation of what that

change woul d be, and then the Comm ssi on

14
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all ows you to change your rates.

And yet, it's PSNH s position that it was the
responsibility of the OCA or the Staff or the
Comm ssion to i nvoke the exogenous events

provisions of this settlenent with respect to

the $12 mllion a year we're tal ki ng about
here.
No, | don't recall saying that.

Ckay. Turning to Line 397 on Page 15, which
is the very next page -- sorry about not
repagi nati ng everything -- would you agree
t hat that paragraph |ays out the procedure
for determ ni ng when an exogenous event has
occurred?
Did you say beginning with 3977
Yes.
(Wtness revi ews docunent.)

Yes.
And woul d you al so agree that that process is
triggered by PSNH nmaking a filing no | ater
t han March 31st of each year?
Yes.

MR KREIS: GCkay. M. Chairnman,

W th your perm ssion, | have another exhibit

15
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that 1'd like to mark for identification as
Exhi bit 4.
CHAI RMVAN HONI GBBERG.  This will be
f our.
(The docunent, as described, was
herew th marked as Exhibit 4 for
identification.)
M. Goul ding, would you agree with ne that
t he docunent that has been narked for
identification as Exhibit 4 is an exogenous
event filing that Eversource made in
connection with the exogenous event
provi sions of the settlenent agreement with
respect to cal endar year 20177
Yes.
Do you agree that the Conmpany was obliged to
file this letter on March 31st, but did not?
Per the | anguage of the settlenment, it was
supposed to be submtted by March 31st.
Do you happen to know if the Conpany made its
filing for 2015 exogenous events on tine --
that is to say, on or about before
March 31st, 20167?

| don't recall.

16
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Do you happen to know if the Conpany made its

filing for 2016 exogenous events on tinme --

that is to say, on March 31st, 2017, or

bef or e?

| don't recall.

Assum ng that the Conpany did nmake those two

filings on tine, would it be reasonable, in

your opinion, for the Conm ssion to assune

t hat your Conpany has sonme kind of systemin

pl ace for assuring that it neets that

deadl i ne every year?

We do have a systemthat notifies when

conpliance itens are due.

Looking at the cover letter that is the very

first page of Exhibit 4, the letter from

counsel for Eversource says, "Due to an

oversight, this certification was not nade by

March 31st as required under the agreenent.™
What was the nature of that oversight,

and what caused it?

| don't believe that there was a notification

fromthe systemthat the filing due date was

com ng up. The way our systemworks is

there's an annual button you click to update

17
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it the foll ow ng year.
So it's your testinony, then, that there was
sone nechani cal breakdown in the Conpany's
systemthat essentially caused the Conpany as
an institution to forget that it was supposed
to make that filing on or before March 31st.
I would nore say it's an oversi ght because
there's al so paper copies, paper cal endars
that | have that have the dates of when itens
are due. And it was no nore than an
oversight of mssing the date that it was
due.
VWhat was it that finally rem nded you --

MR FOSSUM M. Chairman, |I'm
going to object at this point. | have no
i dea what this has to do with today's
heari ng.

CHAI RVAN HONI GBERG.  You' ve made a
rel evance obj ecti on.

MR FOSSUM  Yes.

CHAI RVAN HONI GBERG. M. Kreis, why
is this rel evant?

MR KREIS: Wll, the Conpany is

I nvoki ng t he exogenous events provision of
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that settl enent agreenent, and what triggers
those provisions is the tinely filing of the
letter that the Conpany filed al nost, well,
nore than three weeks late. And so, you
know, | intend to argue at the concl usion of
this hearing that the Conmpany is sinply not
in a position to invoke any rights that it
clains it enjoys under those exogenous events
provision. And | frankly think the

Commi ssion should find not credible the claim
that this was due to an oversight.

CHAl RVAN HONIl GBERG So it's your
position that unless the exogenous events
provision -- well, unless the exogenous
events letter is filed by March 31st, there
IS no exogenous events possible, even if it

woul d enure to the benefit of ratepayers?

MR KREIS: [|I'mnot ready to go
that far.

CHAI RVAN HONI GBERG I woul dn't
think so. But |I'mnot sure what the point
ultimately is, though. 1Isn't the Conpany

saying we want to do Plan A? Plan B, which

Is not a preferred result, Plan B is treat

19
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this as an exogenous event and deal with it
t hat way.

MR KREIS: To be candid, M.
Chairman, | don't really think I fully
under st and what the Conpany's provision is.
And to the extent you're puzzled, |I'm
puzzl ed, too, because sonetinmes the Conpany
says, Oh, here's a couple of -- here's a
bunch of different options that we m ght all
consi der about what to do with this pile of
cash. But at other tinmes the Conpany is
saying, and I am about to show you a letter
t hat says that by even nentioning publicly
the possibility that this is not an exogenous
event, | have commtted a so-called
"antici patory breach of contract."”

CHAl RMAN HONI GBERG.  All right. So

why don't you continue. |I'mnot -- | don't
know that |'m convinced that m ssing the
deadline, such as it is -- I"'msure there is
a deadline -- but by filing |late, assum ng

it's a deadline, affects our decision. Mybe
it does. But | think he's admtted that they

failed, at |east because of an oversight.

20

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Sone oversights are excusable. There are
oversights that are probably not excusabl e.
If we want to litigate that, we need a | ot
nore facts and di scovery about that. But why
don't you continue in that direction if you
feel you need to. But maybe you shoul d
advance us to the next step.

MR KREIS: Okay. Well, ny hunble
job, as you know, is sinply to help build the
record that will help you nake the best
deci si on you can.

CHAI RVAN HONI GBERG  Ckay. If you
need to get things on the record related to
what the Conpany did or didn't do, by all
nmeans, continue to nake your case. |'m not
sure |I'mconvinced of the rel evance. And |
may entertain another rel evance objection if
you keep going too far, then you can nmake an
offer of proof of what you would ask if you
were allowed to continue. But for now, why
don't you proceed.

MR KREIS: Sure. And | think the
good news is | think I have run through al

the questions | have on that particul ar

21
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subj ect, the failure of the Conpany to nmake

its March 31st filing on tine.

BY MR KREI S:

Q

| want to turn to the rate case that the
Conmpany has been tal king about filing. Wy
hasn't it been filed yet?
| believe it was contenpl ated as part of the
generation divestiture settlenent, in the
settlenent agreenent, that there will be tine
to conplete the divestiture, and once the
di vestiture was conpl eted, the plants were
sold, that the Conpany would antici pate
comng in for a rate review. But obviously
we all are aware that the hydro plants have
not sold. They're still delayed, and we're
just waiting on FERC approval. There's
not hi ng that's been done by the Conpany or
anybody to make that process go slower. It's
just that it's a sl ow process.
How does t he Comm ssion know that the |ack of
progress at the FERC is not sonething that is
wi thin the Conpany's control ?

MR FOSSUM |I'mgoing to object to
that. | don't know how M. Goul di ng woul d

22
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know what the Conmm ssi on does or doesn't know
about that process.
MR KREIS: Wll, let ne rephrase

t he questi on.

BY MR KREI S:

Q

Is the | ack of progress at the FERC entirely
out si de the Conpany's control ?

I know we made a filing to FERC, and we're
waiting on filing -- or FERC to act on it and
approve the sale of the assets.

And of course the fossil divestitures have

| ong since been conpl et ed.

Yes. Those were conpleted in January.

So, given that the fossil divestitures were
conpleted in January and the hydro

di vestitures are pending, what is it about

t he I ack of conpletion of the hydro
divestitures that holds the Conpany back from
filing its rate case?

Just the internal conpany review would be --
we feel would be nore appropriate to do once
the hydro units are conpletely sold and there
is no potential allocation issues between the

different entities, to just get a nuch

23
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cl earer picture post-generation sale.

Q But there's no | egal inpedinent or technica
I mpedi ment or anything that absolutely
precl udes the Conpany fromfiling the rate
case now, essentially.

A. There was a 24-nonth w ndow where we were not
allowed to seek a distribution rate change,
and that w ndow has expired.

Q Wien did that w ndow expire?

>

| believe it was June 30th, 2017.

Q And that, too, is a matter that is addressed

in the 14-238 settlenent, just not in the

excerpts | included in Exhibit 3; true?
(Wtness revi ews docunent.)

No, it is in this Exhibit 3.

Ha.

Bull et 3-H, Delivery Charge, Line 422.

o >» O >

Thank you. And since we're back to | ooking
at that exhibit, turning to the page which is
mar ked as No. 35, which is actually the | ast
page of the exhibit, could you read the very
| ast sentence on that page, the one that
starts at Line 955.

A "The settling parties agree to support this
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agreenent before the Conmmi ssion and in any
rel ated | egal proceedings or |legislative
i nquiries or hearings to oppose |egislation
i nconsi stent with this agreenent and to take
all such action as is necessary to secure
approval and i npl enentation of the provisions
of this agreenent.™
I n your opinion, does that | anguage that you
just read preclude any party from naking
public statenents about how t he agreenent
shoul d be interpreted?

(Wtness revi ews docunent.)
No. | read it as you should support the
| anguage of the agreenent.
Does the | anguage that you read preclude any
party from maki ng argunents to the Comm ssion
about how t he agreenent shoul d be
I nterpreted?

(Wtness revi ews docunent.)
Not as | ong as those argunents are not in
opposition to -- or not as |long as those
argunments are inconsistent with this
agreenent -- or not inconsistent with this

agreenent.
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To your know edge, M. Goul di ng, has
anybody -- have any signatories to the

settl enent agreenent done anything that you
regard as a violation of the obligations set
forth in Lines 955 through 9587

MR FOSSUM Again, I'mgoing to
ask what the rel evance of these questions are
to this proceedi ng.

CHAI RVAN HONI GBERG. M. Kreis.

MR KREIS: WlIlIl, the relevance is
t hat through the course of this docket, the
Staff and the Conm ssion and the O fice of
t he Consuner Advocate have been endeavori ng
to conduct conversations wth Eversource
about how to resolve the docket, and the
Conmpany has responded by accusing the Ofice
of the Consunmer Advocate of breaching the
agreenent .

MR. FOSSUM The Conpany has done
no such thing. There's no filing in this
docket that says any such thing.

CHAI RVAN HONI GBBERG. Al l right.
Wll, it may be relevant. |1'mstill not

sure. |I'minterested in this question as to
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whet her you're asking M. Goulding for a
| egal conclusion. You're asking himto
i nterpret what statenents may have been nade,

whet her they're consistent or inconsistent

with the agreenent. | thought one of M.
Goul ding's answers mght start with, "I'm not
a lawer, but...” so it seens |like you're

asking himto interpret the agreenent, which
is really what |lawers do in the first

i nstance, and then ultinately, potentially,

t he Comm ssion m ght have an opportunity to
do.

MR KREIS: [|Indeed. And to the
extent that you are inputing to Eversource an
objection to ny question and you are
sustai ning the objection on the ground that
|'ve asked the witness to render | egal
opi ni ons - -

CHAI RVAN HONI GBERG | 'm rai si ng
the i ssue on ny own.

MR KREIS: So, to the extent you
have just raised that issue and you're
telling nme that |I'm asking the witness to

state a |l egal opinion that he's not qualified
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to state because he's not a | awyer, | guess |
woul d be happy to w thdraw t he questi on.
CHAI RVAN HONI GBERG.  Fai r enough
MR KREIS: Gkay. | have another
exhibit. | guess this one will be nmarked as
Exhi bit 5.
(The docunent, as described, was
herewi th marked as Exhibit 5 for
identification.)

BY MR KREI S:

Q Ckay. M. Goulding, with reference to what
has just been marked for identification as
Exhibit 5, first of all, are you famli ar
with this docunent? Have you seen it before?

A. | have seen it.

Q And woul d you agree, subject to check, that
Eversource delivered that letter to the

O fice of the Consuner Advocate via e-mail on

July 9th?
A It's dated July 9th, and it is on Eversource
| etterhead from Eversource. | don't know

necessarily howit got to you.
Q Fai r enough.

Woul d you al so agree that the ostensible
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subject of the letter is a draft opinion
colum that was sent to Eversource for its
revi ew and comment on July 6th?

Based on the second paragraph, yes.

Woul d you al so agree that nmuch of the letter
offers assertions by your enployer, PSNH,
about how to interpret the exogenous events
provi sions of the 14-238 settl enent agreenent
for purposes of this docunent and this

heari ng?

MR FOSSUM |I'mgoing to object to
this docunent. This is -- and I'mgoing to
object to the questions going to M. Goul di ng
about it. This is not a docunent M.
Goul di ng prepared. The fact that he may have
seen it doesn't make himqualified to speak
about what is init. It has no relevance to
this proceeding. To the extent that M.
Krei s has just asked about a docunent that
was sent to Eversource for its review, he's
not provided that docunent for any context,
he's not provided any foundation for this
docunent. And M. Bersak, whose nane appears

in the letterhead, is not here as a w tness.
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CHAI RVAN HONI GBERG.  So | ' ve heard
rel evance, |'ve heard | ack of foundation for
t he questi on pending, really any questions
directed to M. Goulding, and M. Goul ding's
| ack of know edge about the providence of the
letter. And you have ot her grounds? | want
to make sure | get themall.

MR FOSSUM Yes, at | east those.
And | would say to the extent that M. Kreis
has or intends on asking M. Goul di ng about
whet her this letter does or does not correct
the interpreted or inplied settl enent
agreenent, it's looking for a | egal opinion
from M. Goul di ng.

CHAI RVAN HONI GBERG.  Okay.

M. Kreis.

MR KREIS: Okay. Wth respect to
rel evance, | think even a cursory | ook at
this letter establishes that it's highly
relevant. |t discusses the very subject that
we're addressing at this very hearing. So,
you know, the idea that it's not relevant
doesn't seemto nmake any sense what soever.

Wth regard to -- |'ve lost track
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of the various objections.

CHAI RVAN HONI GBERG.  Lack of
knowl edge for this w tness, foundation, and
potentially calls for | egal know edge.

MR KREI'S: Lack of know edge. The
W tness testified that he's famliar with the
letter, in the sense that he has seen it.

Third, he testified he didn't know
how it got to me. That's fair. But | don't
t hi nk anybody is going to dispute the fact
that this letter got into ny possession
because | received it via e-mail fromthe
Conpany.

CHAI RVAN HONI GBERG I don't think
there's any -- there's been no authentication
objection. So I'm assum ng, M. Fossum this
is a letter that the Conpany sent to
M. Kreis.

MR FOSSUM  Yes.

CHAI RVAN HONI GBERG.  Ckay. So
there is no authentication problem

MR KREIS: Now, M. Fossum pointed
out or argued that there's a | ack of context

or | ack of foundation because the letter from
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M. Bersak refers to sonmething that | sent
him |If the Conm ssion would |ike to reserve
an exhibit nunmber, | would be happy to enter
t hat docunent into the record. |If the

Comm ssion would like to take a recess, 1'd
be happy to go back to ny office and Xerox it
and bring it in here. | chose not to

i ntroduce it because the Conpany said it
doesn't like it.

CHAI RMVAN HONI GBERG.  All right. W
haven't | ooked at this letter. |It's the
first time we've seen this letter. And it's
a long, five-page, single-spaced letter.

That's a ot of words. So | don't really

know what's in this letter right now | have
no -- | don't knowif it's useful to know
what it's responding to or not. So we don't

know very nuch right now, and naybe we need
you to nmake an offer of proof as to what you
intend to do with this letter and maybe give
us a chance to read it.

MR KREIS: 1'd be happy to give
you a chance to read it. The letter is

offered principally because it is a
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characteri zation fromthe Conpany of its
position on the issues in this docket,
particularly the effect of the 14-238

settl enent agreenent on your options for what
to do about the $12 million in inmed ate tax
relief that the OCA, and | think Staff, are
argui ng should be refunded to custoners. And
because the rules of evidence don't apply
here, the usual objections one mght see in a
civil proceeding don't apply, you know,
foundati on, authenticity, all of that --

CHAI RMAN HONI GBERG.  Yeah, but
there's sonetinmes useful benchmarks to
under st and how much weight to assign to
sonet hi ng and how nuch we can rely on M.
Goul ding' s testi nobny about what this letter
neans.

MR KREIS: Wll, the letter |
woul d say speaks for itself. | would have
really enjoyed and wel coned, and per haps you
woul d have as well, the opportunity to
cross-exam ne the author of this letter. But
he isn't here, and | only get to

cross-exam ne the witnesses the Conpany
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of fers.

CHAI RVAN HONI GBBERG.  Wel |, | don't
t hi nk you want to go down that route, because
if you felt that you needed to ask M. Bersak
questions, you needed to | et sonebody know
that you intended to, that you had questions
about this letter and you wanted M. Bersak
here. | don't know. Maybe that coul d have
been arranged. But you | ook |ike you want to
make an affirnmati ve case about sonething.

And if all you're doing is cross-exam ning
M. Goul ding and his technical statenents,
maybe this letter does sonething for you, but
| don't understand it yet.

MR KREIS: | think the letter is
useful to you. Again, ny job here is sinply
to give you as nuch of a record as | can that
w Il help you make the best possible
decision. And | amattenpting -- |I'm
conducting inquiries here so that | can
really understand nyself and hel p you
under st and exactly what the Conpany's
position is. | don't fully understand it.

And all | was really trying to get M.
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Goul ding to agree with ne is that this letter
purports to state sone positions about the
effect of the 14-238 settl enent agreenent on
this docket. Wether he agrees with them or
not, I don't think that's necessary for him
to answer. \Wether that is --

CHAI RVAN HONI GBERG I think M.
Fossum woul d probably stipulate that this
letter articul ates sone of the Conpany's
positions regarding the terns of the
settlenent, although | can't speak for him
ri ght now.

M. Fossum | just don't think -- |
don't see productivity in asking M. Goul di ng
to do what M. Kreis just asked.

MR FOSSUM | absolutely agree.
And to the extent that M. Kreis has
questi ons about the Conpany's positions,
they're set out in the public filings that
have been marked as Exhibits 1 and 2. M.
Kreis is free to ask questions about his
under st andi ng of what is in Exhibits 1 and 2.
To the extent that he wants to bring in sone

extraneous letter that purports to say
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sonet hi ng about the Conpany's position, M.
Goulding is here to testify -- Exhibit 2
contai ns the Conpany's position. | don't see
what this has to do w th anyt hi ng.

CHAI RVAN HONI GBBERG Wl |, wait.
Again, | don't know what it says. Does it
articulate a position that's different from
what's in Exhibit 1 or Exhibit 27

MR FOSSUM |t does not.

CHAI RVAN HONI GBERG. M. Kreis?

MR KREIS: | think it does. |
guess that's for you to think about --

CHAI RVAN HONI GBERG.  So you coul d
be using this to i npeach the wi tness when he
is up here saying, well, our position is
what's in Exhibit 2, based on what was in
Exhibit 1 and what we've | earned before our
position is in Exhibit 2. You're saying this
letter, which is dated July 9, so it's after
Exhi bit 2, states a different position.

MR KREIS: | ndeed, M. Chairnman.
And I'"'mtelling you that the Conpany's
position has been labile with respect to what

effect the settl enent agreenent in 14-238 has
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on the outcone of this case, and for that
reason, | think the Conpany is subject to
judicial estoppel with respect to its ability
to exert the exogenous events provision of
14- 238 here.

CHAI RVAN HONI GBERG. That was a
big -- you used a word | didn't know and nade
an assertion about estoppel, which is another
| eap forward fromwhere | thought we were.

But M. Fossum you |l ook like you
want ed to say sonet hi ng.

MR FOSSUM Yeah, | agree. |I'm
not sure where the argunent for judicial
est oppel comes from nor how that natters.

| guess to the extent that M.
Krei s has been confused or m sunderstandi ng
t he Conpany's position or that we've been
uncl ear about it, either M. Goul ding can
testify to what the Conpany's positions are,
or to the extent |egal argunent is necessary,
well, that's ny job here today. To try to go
through a letter that was sent to M. Kreis
t hat he believes sonehow and in some way

states sonething marginally different, |
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don't see how that has to do with anything in
this proceeding. Mreover, | don't see how
it has anything to do with the application of
t he exogenous events provision that cane out
of the settlenent agreenent. Comm ssioner
Bail ey raised the possibility of that in our
prehearing conference in this matter. The
possibility of exogenous events was raised by
the Conmi ssion in its order opening 18-001.
This matter is out there. The issue has been
there from day one for consideration. |
sinmply don't understand what M. Kreis is
trying to do by attenpting to introduce this
letter that has anything to do wth the
i ssues that we're here to tal k about today.
CHAI RVAN HONI GBBERG. Al l right.
M. Kreis, let's take snmall bites. You want
to use this to in sone way undercut the
Conpany's position -- no -- undercut -- yes,
under cut the Conmpany's position that what it
wants to do is X. So why don't you start by
doing that with this letter, if you can, by
directing M. Goulding to particular parts of

the letter that are i nconsistent with the
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posi ti ons, because since | haven't read it |
don't know what's in it, and you're going to

hel p ne.

MR KREIS: Okay. Let ne try this.

Maybe this is in the order of an offer of
proof. When you have a chance to read this
|l etter, assum ng you do, it would tell you
t hat the Conpany regards an argunent by
either us or the Staff that the exogenous
events provisions don't apply as an
anti ci patory breach of a contractual
undertaking as reflected in the settl enent
agreenent that you approved. And | just
disagree wwth that. | think that's wong as
a matter of | aw

CHAI RVAN HONI GBBERG. Al l right.
Where's that phrasing in the letter? Were
is "anticipatory breach"?

MR KREIS: "Anticipatory breach”
appears at... Page 4, in the second full
par agr aph, second Ii ne.

(Pause i n proceedi ngs)
CHAI RMAN HONI GBERG. Ckay. You' ve

made your offer.
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MR KREIS: So | think that, for
the nost part, particularly since this author
of the letter isn't here, the letter speaks
for itself with regard to Eversource and the
positions that it has been taking in this
docket. And it's true that this letter isn't
sonet hi ng the Conmm ssion [sic] addressed
t hrough the Executive Director and fil ed
here, but it sent that letter to ne. And I
regard it as reflective of the Conpany's
official position because it's a letter
witten by a corporate officer of the
Conpany, its chief regulatory counsel. It
addresses the issues in this docket. It
makes a bunch of argunents that are | egal and
factual in nature. | think it will help the
Comm ssion to figure out what to do here to
review this letter.

CHAI RVAN HONI GBERG. Ckay. | think
we can take it for what it's worth to that
extent. Are you going to take a | egal
position, or are you taking a | egal position
t hat the tax changes cannot be treated as an

exogenous event?
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MR KREI'S: Yes.

CHAl RMAN HONI GBERG Wy ?

MR. KREIS: Because the Conpany
failed to nake a filing --

CHAI RMAN HONI GBERG. So that's
important. That does highlight, then, the
quot e, unquote, deadline and m ssing the
deadline. You're saying by m ssing the
March 31st filing date, you're saying they
are precluded fromtreating it as an
exogenous event; right?

MR KREIS: That's one reason.

CHAI RVAN HONI GBERG  Ckay. | just
want to make sure that that is what you're
sayi ng.

Ckay. Wiat else? Wat are the
ot her reasons why it can't be?

MR KREIS: So this whol e process
started at the beginning of the year when you
opened Docket No. 18-001 and i ssued
instructions to every utility in the state to
basically send us a filing by the end of
March telling us what you intend to do about

this tax relief. And different utilities did
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different things. Sone utilities had pendi ng
rate cases, sone didn't. But this utility
wote to you on March 31st and said we woul d
like to deal with this in the rate case that
we intend to file later this year. That
woul d have been the point at which the
Conpany shoul d have popped up, if it intended
to do so, and say, A, we believe that this is
an exogenous event within the neaning of the
14-238"'s settl ement agreenent, and we woul d
like to handle it in that context; and, oh,
by the way, here is our March 31st filing
that lists this as an exogenous event that
triggers those provisions --

CHAl RVAN HONl BBERG. Here's a
question for you: |Is the tax |aw change that
took effect on January 1 of 2018 a 2017
exogenous event?

MR KREI'S: Yes.

MR, FOSSUM  Absol utely not.

CHAI RVAN HONI GBERG. I nmean, |
expected M. Fossumto say that because it
seens fairly obvious to ne that the Conpany

experienced no change in its tax obligations
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in 2017 as a result of the laws we're tal king
about. Al of themtook effect 1/1/2018.

MR KREIS: But the event occurred
in 2017 because that is when the President of
the United States signed the Tax ReformBill
into | aw.

CHAl RMAN HONI GBBERG  Wel |, is the
event the change in revenue, or is the event
the -- | bet the effective date of the | aw
was 1/1/18, just as an aside. But even if it
had an effective date in Decenber, no one's
revenue changed.

MR KREIS: Well, | think that

woul d then require you to nmake sone judgnents

about what the word "event" in the phrase
"exogenous event" in the settlenent agreenent
nmeans.

CHAI RVAN HONI GBERG It m ght.
But, boy... let's assune it had an effective
date of January 1st just for a nonent. Wbuld
Congress, having passed it to great fanfare,
and the President signing it to equal
fanfare, constitute that kind of event?

MR KREIS: | would argue that it

43

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

44

did. You m ght disagree.

CHAI RVAN HONI GBERG | know M.
Fossum woul d.

MR FOSSUM Wth reference to the
settl enent agreenent itself, in the opening
par agr aph of the exogenous events provision,
it speaks to events where "the tota
di stribution of revenue inpact (positive or
negative) of all such events exceeds a
mllion dollars, Exogenous Events Rate
Adj ustnent Threshold, in any cal endar year."
There was no distribution revenue inpact in
cal endar year 2017 fromthis event.

CHAI RVAN HONI GBERG.  Ckay. Al l
right. Are there other reasons why you think
the Conpany is precluded fromtreating this
as an exogenous event?

MR KREI'S: Yes, because | think
that there is an estoppel argunment here. And
| really was prepared to do that at the end,
once everybody has been heard fromon --

CHAI RVAN HONI GBBERG. Al l right. | f
you want to wait, then you can. |Is there

anything else to do with this letter?
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MR KREI S: No.

CHAl RMAN HONI GBERG.  Ckay. So
we're going to put Exhibit 5 aside. And are
t here other things you want to do with M.
Goul di ng?

MR KREIS: Just a couple nore
questions. And | do want to apologize. |I'm
not trying to be argunentative or anything
ot her than --

CHAI RVAN HONI GCBERG. No, you're
supposed to be argunentative. This is what
t he purpose of this hearing is for. |In |large
nmeasure, | really did expect this to be nore
| i ke an argunent and | ess |i ke an exam nati on
of M. Goulding, who only knows what he knows
and can't be expected to know what he doesn't
know.

MR KREI'S: He does know a | ot,

t hough.

CHAl RVAN HONl GBERG He is a very
good witness. | think we all agree with
that. He does know a lot. But he's not a

| awyer .
MR KREIS: He doesn't even pl ay
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one on TV.
| think, in any event, | have | ust
a couple nore questions for him and | don't
t hi nk any of them have to do with anything
that is even renotely | egal.
BY MR KREI S:
Q You testified, | believe, and the letter that

we' ve been tal king about al so says this, that

Eversource is willing to discuss -- this is
what the |letter says: "Eversource renains
ready and willing to di scuss ideas and

proposals for dealing with the federal tax
| aw changes" --

MR FOSSUM | apol ogi ze for
interrupting M. Kreis. He's reading froma
letter that's still subject to a pending
objection, and he's reading it into the
record of this case. |If he's got a question

for M. Goul ding about what he's testified

to, | don't have a problemw th that.
MR KREIS: Okay. | think --
CHAI RVAN HONI GBBERG | think M.

Kreis can fix his question.

MR KREIS: | can fix nmy question
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very easily.

BY MR KREI S

Q

>

As | understand it, Eversource, through you,
M. Goul di ng, and through M. Fossum has

i ndicated a willingness to discuss
alternative ways of dealing wth the federal
tax | aw changes that are outside of invoking
t he exogenous events provisions of the 14-238
settlenent; correct? That's what you said.
You're referring to what | testified to
earlier when | said Option 1, Option 2, we're
open to di scussions. Yes.

So Option 1 was --

O Alternative 1, Alternative 2. Sorry.
Option 1 was apply the $12 mllion to
recoverabl e stormrel ated expenses?

Yes.

Option 2 was treat the whole thing like it's
an exogenous event in the 14-238 settl enent.
Yes.

But there's sone third option out there.
You're referring to the third option of
havi ng di scussions on a resolution that all

parties can support --
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Vell --

-- or agree to.

Well, | guess what | would say is that the
problemis that we're here conducting an
evidentiary heari ng, whose purpose is to

make -- cause the Comm ssion to issue an
order determ ning what to do about this
noney. So | think those discussions have to
happen now if they're going to happen at all
don't they?

If this docket -- or this hearing is expected
toend in a resolution on what to do wth the
tax dollars, then | guess it would have to
happen here.

Wul d the Conpany be willing to consider
devoting some or all of that $12 million to

i nvestnments in the systemdata coll ection and
t he devel opnent of a systemvisibility plan?
I wouldn't even know what a system data
collection, systemvisibility programis,

so. ..

Ckay.

| couldn't commrent.

Does the Conpany have any ot her proposal s?
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| believe during the tech session we had
spoke about possibly using a kickstart grid
nod or EV -- | mean not EV, a battery storage
pilot, those types of prograns.

And so if the Comm ssion were interested in
one or nore of those options, how woul d you
i ke the Conmm ssion to address them given
where we are?

Based on the expediated [sic] tine |line, we
obviously did not submt those as part of the
pr oposal s because this docket ended up being
fast-tracked. So we put out the two nost,
what we felt were the nost reasonable
proposals due to the limted tine that
exi st ed.

MR KREIl S: Ckay. M. Chai rman, |
think | have taxed everyone's patience enough
today, and I wll conclude ny questioning of
M. Goulding, with thanks to him

CHAI RMVAN HONI GBERG.  Ckay. Ms.

Am don.
MS. AM DON:  Thank you.
CROSS- EXAM NATI ON

BY M5, AM DON:
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Good afternoon, M. Goul ding. How are you?
G eat .
| first want to -- for the tineline, would
you take, subject to check, that the
Comm ssion issued its order of notice on the
effects of the new tax | aw on June 3rd of
this year?
Yes, on January 3rd.
Ckay. And you nentioned exogenous events.
And in that order of notice, if | recal
correctly, the Conm ssion noted that Liberty
and Unitil had recent rate cases and had
exogenous events provisions in those
settl enent agreenents, but declined to
recogni ze the change in the tax | aw for those
pur poses -- for that purpose to be an
exogenous event.

MR FOSSUM To the extent M.
Goul ding is being asked to provide an
interpretation of what the Conmm ssion's order
nmeans - -

MS. AMDON:. Wll, | can -- if you
woul d prefer nme just to refer to the order of

noti ce?
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CHAI RMAN HONI GBBERG Was it titled
an "Order of Notice" or was it an "order"?

M5. AM DON: Order Opening
| nvesti gati on.

CHAI RVAN HONI GBERG.  Ckay.
t hought that was right. So what is the
provi si on you' re asking hi mabout?

MS. AMDON. Well, it recognizes,
as | said, that Liberty and Unitil had
concl uded rate cases within the | ast year and
that their respective rate agreenents
contai ned a provision on the nethod by which
t hey shall nmanage exogenous events whil e
changes in tax -- well, this is a quote.
"Whil e changes in tax |law are typically
treated as exogenous events, the Comm ssion
declines to make that finding pursuant to the
two approved rate case settlenents at this
time and requires both Ganite State El ectric
and UES to conply no later than April 1,
2018, with the reporting requirenents as
described in this Oder."

And as a result of those reporting

requirenents -- and you nay not know this,
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M. Goulding -- subject to check, would you
agree that the two conpani es nade filings
that included the credit of the -- it

recal cul ated the tax rate to custoners in the
cal cul ation of certain step increases?

It was ny understanding that they used the
reduction in taxes to offset other cost

I NnCreases or rate increases.

Correct. GCkay. Now, you'll be gl ad because
you actually wote this. Do you recall the
docket related to the Conpany's petition for
continuation of the Reliability Enhancenent
Program 17-1967?

Yes.

M5. AMDON: Ckay. So | would like
t he Conmi ssion to take adm nistrative notice
of that proceeding, insofar as I want to
reference a docunent.

CHAI RVAN HONI GBERG. | ' m assuni ng
there's not going to be an objection to the
docunent because it's going to be sonething
that's either in our files or he's going to
aut henti cate anyways, SO --

M. AMDON. R ght. 1'mjust
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trying to cover ny bases. |'mgoing to show
M. Fossum t he docunent and then show it to
t he witness.

(Pause i n proceedi ngs)

M5. AMDON: So this is the
docunment I'mreferring to. And I'mgiving it
to the wtness so he can descri be what
happened with respect to the tax law in this

filing.

BY Ms. AM DON:

Q

And |'ve highlighted two sections, which if
you could read in the record, please.

CHAI RVAN HONI GBERG  Before you
start, M. Goulding. M. Am don, was that
docunent an exhibit in that docket?

M5. AM DON:  Yes.

CHAI RVAN HONI GBERG  What exhi bit
nunber was it?

MS5. AMDON. I'msorry. | didn't
| ook for the exhibit nunber. It's the
June 23rd, 2018 supplenental filing --
suppl enental testinony of Christopher
Goul ding related to the Reliability

Enhancenent Program
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CHAI RVAN HONI GBERG  Ckay. So what
is it you want M. Goulding to read?

MS. AM DON: The highlighted text
on Pages 2 and 3. And this does relate to
the tax | aw
"More specifically, as a result of Congress's
recently-enacted House Bill 1, commonly
referred to as the "Tax Cuts and Jobs Act,"
as well as mnor changes in New Hanpshire tax
law, it is no |longer necessary to adjust the
Conpany's rates to continue the Reliability
Enhancenent Program (REP) as previously
proposed. This testinmony will briefly
expl ain the changes to the |l aws and the
resul ting anendnent to the Conpany's rate
request." That's Bates Page 1.

And then Bates Page 3. "QUESTION: Does
t his subm ssion account for all the changes
in the | aws?

"ANSWER: No. As noted earlier, the
full inpact of the changes to the laws is
still being assessed by the Conpany. When
t he assessnent is nore conpl ete, the Conpany

will include informati on on the vari ous
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Q

requi red cal cul ations and adjustnents in its
subm ssion in Docket No. IR 18-001.
Nevert hel ess, it appeared appropriate and
reasonabl e to incorporate the changes
relating to the REP that are known to the
Conpany now and to allow for further
refinenment later."”

So, what the Conpany did in that filing was
to apply a credit based on the recal cul ation
of taxes to the calculation of the REP rate.
Is that -- am | saying that correctly?

What we did was when calculating the return
for 2018, we adjusted the tax gross-up by the
new tax gross-up effective January 1st, 2018,
which was a 21 percent federal tax rate and a
7.9 state rate, instead of the old 35 percent
federal and 8.2 percent state rate.

And so that, in effect, passed on sone of the
changes in the tax law to custoners through
the rate cal cul ati on.

Wll, it reduced the amount that was
necessary to collect in 2018 to extend the
REP program

R ght.
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So the benefit of the tax reduction enured to
cust oners.

Thank you. And on March 30t h, the Conmpany
made the filing, that responsive filing, to
Docket IR 18-001, which ended up being turned
into this docket, 18-049; is that right?

Yes.

And this is the filing where the Conpany
stated that it was going to nake a rate case
filing this year; is that right?

Yes. There was | anguage in there that talked
about here's the cal culation and how to

addr ess the annual accrual anount -- or
deferred anount wll be addressed as part of
t he Conpany's upcom ng rate revi ew.

And thus far, would you agree that Staff has
not questioned the cal cul ation of the various
effects of the tax law at this tine?

We have recei ved no questions.

And it probably wouldn't be surprised,

t hough, if we subject that to sone kind of
review at sone point to see if we agree with
t he Conpany's nunbers? They appear to be

consistent with how the ot her conpani es
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calculated the rates, but we mght still,
nonet hel ess, subject it to sone review
I think that's the obligation of Staff, so |
woul d not object to that.
Thank you.
And | think, hopefully we've provided all the
wor k papers necessary to expedi ate that
revi ew.
Thank you.

And on Page 4 of your technica
statenent there is the next to the | ast
par agr aph where you referenced the settl enent
agreenent which was approved in Docket 14-238
that was the subject of discussion wth the
Consuner Advocate earlier in this hearing.
Do you see that?
Yes.
And at this point, the Conpany again
continued to assert that it would be filing a
rate case this year and that it did not

ref erence any exogenous event contingencies

inthis filing. 1Is that fair to say?
In this filing, there was no reference to
exogenous events. But in the, | believe it
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was Exhi bit 4, the exogenous event filing
that was submtted on April 23rd, there was
in the -- under Section 2, we have a
statenent that says, "For cal endar year 2018,
there will be an exogenous event triggered as
a result of the Tax Cuts and Jobs Act." It

t al ks about on Decenber 22nd, 2017, the Tax
Cuts and Jobs Act becane | aw, whi ch anended
exi sting tax | aw and i ncl uded nunerous

provi sions that inpacted corporations such as
Eversource. Then there's sone nore tal king
about it. And Eversource subm ssions rel ated
to this specified change, as well as changes
in tax law, were required to be submtted
pursuant to the Conmmi ssion's directive in
Docket IR 18-001. Eversource's subm ssions
rel ated to those changes was nmade as being
addressed in the docket. "The outcone of

t hat proceeding may affect future subm ssions
by Eversource relative to the exogenous
events."

So I'"'mglad you' re there because | was goi ng
to ask you a question about what is the

meani ng of that |ast sentence. | don't know
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if you prepared this, by the way. | don't
bel i eve there's a nane on this subm ssion.
But do you know what the neani ng of that
| ast sentence is? It's not a | egal docunent.
It's just what could affect future filings
related to the exogenous events.
Well, | think it was unclear exactly what the
18- 001 docket was going to do, because it
tal ked about, | believe we're required to
make a subm ssion to do the cal cul ation
resulting fromthe rate change in order to
quantify how nmuch dollars we're tal ki ng about
and then how we were to handl e those doll ars.
And we had said that's part of a rate case,
so we didn't know if that was sonething the
Comm ssion would say yes or no on. And if it
said no, there was always the option of, or
the avenue of going with the order in 14-238
for an exogenous event. It would fall under
t he exogenous event.
Ckay. And after it was -- after the receipt
of basically the March 30th filing, there was
a period of tinme you didn't hear anything

novi ng forward on this docket; is that fair
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to say?

Yes. | think the order of notice was issued
sonetine in |late Muy.

Yes, that's right. And what cause gave rise
to that, would you believe, is that | had
heard t hrough one of ny coll eagues, | believe
it may be M. Chagnon, that he understood
from di scussions with the Conpany that they
were no longer going to file a case this
year. Wuld you think that's a possible -- a
possibility? Because that's what | recall.

| don't recall the exact conversations, but |
know about that tinme was when it was

determ ned that we would not be filing for
tenporary rates effective August 1st.

Ri ght, and | was hoping that we could -- we
woul d have heard that through a suppl enental
filing, which we did not. So we noved
directly to the prehearing conference after
that point. Do you recall that?

| do, yes. W had a prehearing conference
and followed up with a tech sessi on.

Right. And followi ng the tech session, the
Conpany filed what has been identified as
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Exhibit 2. Do you recall that?

Yes.

And in this docunment, this is where you
present the two alternatives; is that right?
Yes.

And on Page 2, at the bottom of the technical
statenent, it says, "During the discussions
wth the Staff and OCA, it was nade clear to
Eversource that the Staff and the OCA were
open to only one" --

CHAI RVAN HONI GBERG. Sl ow down.

M5. AM DON. Thank you. "-- one
proposal, near-termreturn of the savings
associated wth the tax | aw changes by way of
rate credits to custoners.

Yes.

But to be honest, that is consistent with how
t he Comm ssion treated the rate -- the tax

| aw changes effects with Liberty and Unitil;
ri ght?

They used those to offset other cost

i ncr eases, yes.

And t he Conpany has a stranded cost filing

comng to hearing soon, which | believe it's
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tonorrow, as a matter of fact, unless | have
ny days of the week wong. But it's com ng
before the Comm ssion for rate changes
effective August 1; is that right?
Yes. The SCRC and TCAM are changi ng on
August 1. There's a hearing tonorrow.
Yeah, it is tonorrow. That's too bad.

And the rates for the SCRC, the rate is
going up; is that right?
Yes.
So why would it not be appropriate to offset
that rate increase by applying the benefits
fromchange in the tax law to those rates in
a simlar manner that the Conmm ssion applied
t hose benefits to rate increases proposed by
Unitil and Liberty?
| viewthe rate -- or proposals by Liberty
and Unitil as no different than our
Alternative 1, which is offset costs that
have been incurred by the Conmpany on behal f
of custoners. So they're just paying down
t hose costs. So it's still returning the
dollars to custoners.

Those vehi cl es, though, by which the
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Conmi ssi on approved crediting noney back to
custoners were step increases that were

pl anned t hrough settl enent agreenents for
bot h conpanies. Did you know that?

I was aware that one was due to a step

I ncrease. Not sure of the other one.

And | don't know if you reviewed the filing.
But Unitil initially proposed to spend down
sone of the benefit, the tax benefit, to
accel erate recovery of stormcosts. And they
agreed not to do that and instead provide a
credit to the proposed rate increase to
custonmers. Did you know t hat ?

I know where they ended up. | don't know the
di scussions in themending up in that place.
So | have a few questions about the
Alternative 1. The proposal to recover -- to
use the noney, the tax w ndfall that
Eversource has, to cover storns that occurred
since 2016. Am|l reading that correctly?

The m ddl e of 2016, yes, but 2016.

And have you submtted -- has the Conpany
subm tted for cost recovery of those storns?

W submtted it in Docket No. 18-058 cost of
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recovery for storns through March of 2016.

So the ones you're nentioning that you woul d
propose to use as tax wndfall to pay for are
stornms that occurred after that period?

Yes.

And t hose have not been reported to the
Conmi ssi on.

They have not been filed to be revi ewed and
audi ted yet.

So they haven't been audited either.

Correct.

And so -- well, how would you propose to use
this noney? Just pay for it and then file to
recover the cost?

Wll, the current way that funding and cost
mechani sns for the major storns are set up is
when we have major storns, they' re booked to
a regulatory liability, and then we have the
funding come in on a nonthly basis that's
booked to a regul atory asset. And then when
we make a subm ssion, |ike Docket 18-058, we
say here's all the costs. W'd like to
transfer the dollars fromthe storm fundi ng

reserve account to the storm cost account in
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order to renove basically the liability and
asset from our books. So what we woul d be
doing is as the mllion dollars a nmonth tax
savi ngs accrues, we would be reserving -- or
putting it to the storm funding reserve
account, so that when we submt a filing to
be audited of the cost of the storns, we
woul d ask for the stormfunding to be -- to
offset the stormcosts. So those dollars
woul d just be accruing until a subm ssion is
made. And both the storm cost account and
stormreserve account accrue carrying charges
at the sane stipulated rate of return.

But if you're going to have a rate case next
year, assuni ng that does occur next year and
that the sales go through, wouldn't you be
able to use your test year 2017 and the
current bal ance in the mgjor storm cost
reserve fund? Wuldn't that be what you
woul d use?

Right. W'd have to make a proposal saying
there's $60 mllion at this tine in the storm
shortfall, stormcost shortfall, and

determ ne how to recover that, whether it's
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over a one-year period, a three-year period,
a five-year period.

So what this was attenpting to do was to
reduce that inmpact when the rate reviewis
filed, in terns of how nmuch -- how | ong that
cost -- the storm bal ance has to be anortized
over and al so just avoid the drop in rates
for custoners to go to have rates go right
back up to recover these costs that we have
i ncurred on behal f of custoners.

Well, would you be surprise that Staff does
not support cost recovery for itens that
haven't been filed or audited?

Am | surprised by that? No. But this is the
same nechanismthat's working right now,
where we have a storm funding | evel com ng
in, and once the stormcosts are filed and
audi ted, those dollars are allowed to be
transferred over to pay for those costs. So
that was the sane kind of underlying
principle in Alternative 1.

And the | ast sentence, or next to the | ast
sentence on Page 3 of your technica

statenment says, "Using the tax savings in
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this manner is beneficial to both custoners
and the Conpany in the near termand the | ong
term" And then the next sentence describes
what the benefit is to the custoners. Wat's
t he benefit to the Conpany?

R ght now, the Conpany has unfunded
liability; so it would fund that liability.
So we have an asset that's going to offset

t hat cost, our stormcost liability. So it
woul d hel p when we come in for a future rate
review to avoid kind of rate fluctuati ons and
rate shock, which is good for the Conpany,
obvi ously, as well as custoners.

And how do you plan to -- assum ng that you
have a rate case next year, and let's say
rates are effective Septenber 1, how woul d
you restore to custoners the amount of the
tax benefit that was accrued between

January 1 of this year and whatever date |
sai d, August 31st of next year?

Wll, it would go -- January 1st fromthis
year forward woul d be going into that storm
fundi ng reserve account. So when we file the

rate case, we would basically say, okay,
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here's the storm fundi ng reserve account of
$24 mllion. Here's the storm cost account.
There's a shortfall of $40 mllion. And
that's what we woul d present as part of the
rate review for recovery.

Ckay. Yeah, | guess | wasn't really going
there. But | was just assuming right now, in
the event you couldn't use the noney for the
stormreserve, how would you all ocate the
accumul ated deferred tax between January 1
and what ever date?

Are you referring to the excess deferred tax
pi ece or the tax gross-up piece? | just want
to nake sure I'mcl ear.

' mnot sure what the proper term nology is.
But I'mtal king about the period -- if you
did not receive perm ssion by the Conm ssion
to use the noney for the stormand you had
to -- you waited until sone |ater point, how
woul d you take into account the noney that
attributed to the tinme between January 1 when
the law went into effect and the date that
you had a rate change?

Ckay. So, assum ng nothing, there was
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not hi ng ordered, no rate change ordered in
this docket, no determ nation that the funds
should go to -- be directed to the storm
fund, those dollars would just continue to
accrue in a deferred liability account. So

t hey woul d be addressed as part of a rate
case, whether it's going to reduce the rate
potential year one rate increase, potentially
spread it out over nmany years. There's
nmultiple ways it can be addressed. But it
woul d be refunded to custoners at that tine
via sone vehicle. Could be, again, that it
goes at that tine determnation is nade that
It goes to reduce the stormcosts. | don't
know.

Federal and state income taxes paid by
Eversource are part of the cost of providing
service to custoners; is that right?

Yes.

And the current rate just for the federal tax
|l aw, what is the current rate at which

your -- for the cost of service that's passed
on to custonmers? |Is it 35 percent for the

corporate incone tax rate?
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A | believe we were at 35 percent federal
I ncone tax rate.

Q Ckay. And custoners are paying that, even
t hough the actual rate is 21 percent; is that
ri ght?

A Yes. The federal tax rate is now 21 percent,
effective January 1st.

Q Does the Conpany think that tax w ndfall that
t he Conpany has results -- and which it
continues to hold until next year -- results
in the customers paying just and reasonabl e
rates, as they're required by statute?

MR FOSSUM |'m going to object,
to the extent that M. Goul di ng's bei ng asked
to interpret an inplied statute for a | egal
det er m nati on.

CHAI RVAN HONI GBERG. M. CGoul di ng,
i f you have an opinion, you can offer it.

W TNESS GOULDI NG No, thank you.

BY M5, AM DON:

Q Wiy would it be wong for the -- why would it
not be appropriate for the Conm ssion to
require the Conpany to treat Eversource like

the other utilities and require Eversource to
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use the next rate increase vehicle to begin
all ow ng custoners to receive the benefit of
t he reduced t axes?

Wiy would it be wong? |'mnot necessarily
sure it wuld be wong. Wat we have as a
proposal we think is in the best interests of
custonmers because there is the major storm
costs that are out there that are unfunded,
that are accruing carrying charges. So the
Conpany's positionis, inthe long termthis
is a nore appropriate way to address the tax
savings that in the long run results in nore
savi ngs for custoners.

O which they could be receiving sooner if
the rates were adjusted to reflect the actual
corporate inconme tax rate; correct?

Wll, it would be a one-tine, tenporary rate
adjustnment until a full rate review where

t hese outstanding costs that we have in
Alternative 1 would be presented for
recovery. And it would nore than |ikely
result in a rate increase just for these
itens alone, let alone all the itens, other

upward pressure in cost that the Conpany is
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I ncurring.

But that's the nature of ratemaking; costs go
up or down.

Ri ght. But we have been kind of in the

m ndset lately of custoners are not -- don't
i ke fluctuation of rates, the "see-saw
effect." So we've been doing what we can to
kind of mtigate the rates see-saw ng; hence,
when we did the energy service, we tried to
split that up, split the winter nonths up so
that we don't have a see-saw effect. And
sane thing wwith SCRC, where we did the SCRC
and the energy service rate change back on
April 1st at the sane tinme to avoid the drop
down/ri ght back up increase. So that was
what this was attenpting to do.

M5. AM DON: Ckay. No further
questions. Thank you. Thank you, M.
Goul di ng.

CHAI RMAN HONI GBERG. Al |l ri ght.
W're going to take a 15-m nute break before
we conti nue.

(Brief recess was taken at 2:25 p.m,

and the hearing resunmed at 2:43 p.m)
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CHAI RVAN HONI GBERG Conmm ssi oner
Bai |l ey.
COW SSI ONER BAI LEY: Thank you.

| NTERROGATORI ES BY COWM SSI ONERS:

BY COWM SSI ONER BAI LEY:

Q
A

Q

Good afternoon.

Hel | o.

I"mtrying to understand how, under your

Al ternative 1, nechanically the reduction in
t ax expense gets back to custonmers. So can
you go through the offsetting accounts with
me agai n?

Ckay. So as the dollars cone in, they are
booked to a 228430 regulatory liability. And
what that is, is the stormfunding. So,

ri ght now we currently have storm fundi ng

t hat cones in through our distribution rates
of roughly a mllion dollars a nonth, and
that is booked to the 228430 account. So
under Proposal 1, the sane thing would occur.
I nstead of being one mllion dollars a nonth
to the 228430 account, it would be $2 mllion
a nonth, plus the $23,000 a little extra

dollars. So it would be building up in the
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228430 account.

And then on the other side, on the asset
side, we have a 182430 account, and that's
where all the deferred stormcosts are
charged to. So, once those deferred storm
costs are approved, the stormreserve fundi ng
is noved to offset the stormcost. And right
now we have a deficit of about over
$60 nmillion between the asset and the
liability because we've incurred a nunber of
stornms over the past basically two years; the
nost recent | arge one was the October 2017
storm
Ckay. And you said once approved, the nopney
essentially noves from one account to pay off
t he ot her account.

Yes.

Ckay. And when does that approval happen?
We make a subm ssion to say here's all the
stornms. We're | ooking for approval of these
stormcosts. And then a docket is opened,
and they're revi ewed and questi oned, and

di scovery questions are asked. So it would

be as part of that process. Ri ght now we
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have a docket that we submtted, | believe
the end of March or April, and it was for
about $85 mllion, $86 mllion of storm

costs. And we have, as of June, about
$86 mllion of stormfunding that we're
asking for the costs to be revi ewed and

approved in the stormfunding to offset those

costs.

And you expect that you'll have an additi onal
60 mllion on top of that?

We do have an additional 60 mllion on top of
t hat .

So you're just asking for the funding of the
86 mllion?

Yes, the storns through March of 2016.

So, assum ng that we approved Alternative 1,
when woul d the funding pay off? Wen do you
think the funding would actually pay off sone
of that noney, sone of that cost?

Well, in theory -- not in theory. In
practice it's paying it off as it's comng in
because those costs that custonmers owe are
now funded. But then the Conmm ssion, when we

make a filing to the Conm ssion and say
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here's the costs, then a determ nation can be
made whet her those costs were prudent and
valid costs. And if they are said to be,

yes, they are, then the revenues that we've
coll ected fromcustoners can go to offset

t hose costs.

And when wll that happen? That's ny

questi on.

So we have the filing through -- or costs
submitted for filing in Docket 18-058 through
March of 2016. So we're | ooking to nake
another filing by the end of the year for, |
believe it's costs through the end of 2017,
whi ch woul d be another 55, 60 mllion. So
it's forthcom ng.

So you said by the end of the year. So the
fund woul d be -- would pay off the debt
soneti me next year?

Yes. Once the costs are reviewed, if they're
approved, then the Comm ssion order, |'m
guessing, will basically specify that the
cost reserve fund was all owed to be
transferred over to the cost account to fund

t hose approved costs.
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Q

A

But that's not going to happen until next
year.

Correct.

BY CHAI RVAN HONI GBERG

Q

Ckay. I'mtrying to get a fix on when

rat epayers see a benefit of that?

Well, they see a benefit as soon as we start
collecting stormfunding dollars fromthemto

of fset stormcosts. That reduces carrying

charges of a mllion dollars a nonth. So, a
million --
So that woul d appear in a ratepayer's bill as

a reducti on sonewhere, or sonething woul d be
lower as a result of this? Correct ne if I'm
wong, but it seenms to ne that the ratepayers
don't see it until the last step of the
process. | nean, unless you collected | ess
fromratepayers to fund the stormfund at a
slower rate, | don't see how they're seeing a
benefit in their rates until the | ast step.

Ri ght. They woul d not see a benefit in their
rates until all the stormcosts are
recovered. But at the sane tinme, until those

costs are recovered, they're experiencing or
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incurring less carrying charges on the storm
costs because you're basically paying down a
credit card aspect of it, or paying down a
debt .

Q Well, you're just keeping track of it on your
books as to what's building up. You're not
bui I di ng that account up that you will seek
recovery fromratepayers for. You'll be
doing that at a slower rate because you wl|
have applied this nmoney to it. You use that
nmoney rather than build up a larger liability

t hat you would then seek recovery for.

A Yeah, recovery of the future storm bal ance
w Il be reduced by whatever is recovered now.
Q But no change in the rates charged to your

ratepayers until that happens --

A Correct.

Q -- sonething like a year from now.

A Depends on how long the mllion dollars a
month is recovered or we cone in for a ful
rate review. That would be when all the
ot her conponents woul d be adj ust ed.

BY COWM SSI ONER G Al MO

Q I want to nake sure | understand the nunbers.
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Q

79

So, from March 2016 through the end of 2017,
you saw approxi mately $55- to $60 mllion in
weat her-rel ated costs?

Yes.

And | thought | heard you say the nonthly
carrying cost is a mllion dollars on that 60
mllion. D d you say that?

No. No. Sorry. The nonthly carrying charge
is at the stipulated rate of return, which
right nowis roughly 7 percent. Excuse ne.
Annual carrying charge is 7 percent.

Ckay. So just play this out nathematically.
Sixty mllion paid off at a mllion a nonth
woul d take five years.

Yes, w thout addressing the carrying charge
aspect of it.

Thanks.

BY COWM SSI ONER BAI LEY (cont'd):

Q

So if you have the funds comng in to the
account that wll fund the storm costs, does
t hat accrue interest at 7 percent?

Yes.

So that's what you're saying -- is that what

you' re sayi ng? That because there's nore
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noney in the stormrecovery fund, and it's
accruing the sane interest rate as you're
charging on the costs, that's where the

savi ngs cone fronf

Yes, which at 12 mllion a year tinmes

7 percent interest is about $850,000 a year.
So, alnost a mllion dollars a year.

Ckay. And if the Comm ssion were to approve
Alternative 1, this is a tenporary fix until
you get to a rate case. Then you have a test
year with | ower tax expense, and so it all
gets reset?

Right. So when we cone in for the full rate
review, it would have the current tax | evel
init. And then it would say, all right,
here is how much the shortfall is between the
storm cost reserve account and the storm
fundi ng reserve account. And maybe the
determnation is, all right, spread that over
five years for recovery. Instead of saying
we're collecting $12 million a year for storm
funding, let's cut that down to 6 and then
spread your outstandi ng bal ance over 10 years

at 3 mllion a year or sone nunber |ike that.
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The reduced tax expense, there's no dispute
that the reduced tax expense is due back to
custoners in sone form right, fromyour
current rates?

That's what our current proposal is now, that
It's due back to custoners.

Well, is there any argunent that it's not due
back to custoners?

| guess just questions on whether -- because
we're not earning our allowed return on
equity, whether we are -- that is the tax
anount that should be adjusted. But as the
proposal is set out, we've said effective
wth the order of notice being i ssued on
January 2nd, that it would adjust and go back
to custoners in sone form

And sonebody nmentioned, | think it was
Attorney Am don, reducing or using this as an
offset for the increase in TCAM and stranded
costs. Wiy isn't that an appropriate
vehi cl e?

It would not fully offset. Actually, the
TCAM and SCRC are nore than offsetting each

other. [It's the energy service rate
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effective August 1st that is causing upward
pressure on rates.

Q | think | read today that the rate is going
up for just TCAM and SCRC.

A I think I had a 2.6 percent decrease for TCAM

and a 1 percent increase in stranded cost
recovery charge. So | thought for those two
conponents it was a decrease.

Q Ckay. Maybe | just read -- maybe | just got
t he stranded cost -- well, 1'll know t hat
better tonorrow.

COW SSI ONER BAI LEY: Al right. I
think that's all | have. Thank you.

CHAI RVAN HONI GBERG.  Conmi ssi oner
G ai no.

COW SSI ONER G Al MO 1" m good.

CHAI RVAN HONI GBERG. I don't think
| have any ot her questi ons.

M. Fossum do you have any nore
questions for M. Goulding at this tinme?

MR FOSSUM | do.

REDI RECT EXAM NATI ON

BY MR FOSSUM

Q M. Goul ding, do you have in front of you
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what has been prenmarked as Exhibit 3 that M.
Krei s provided, the excerpts of the 2015
settl enent agreenent?
Yes, | do.
| want to pick up -- I'll start with picking
up with sone of the questions you were
recei ving fromthe Bench.

Coul d you turn, please, to what is noted
at the top of Page 14 of that docunent.
Ckay.
Coul d you please read for ne the sentence
t hat begins on Line 364 and onto 365. Pl ease
read that.
"PSNH may seek a nodification to the storm
fundi ng | evel shoul d additional nmajor storns
occur."
M. Goulding, is it your position that
essentially what is proposed as Alternative 1
by the Conpany is a nodification to the storm
fundi ng | evel ?
Yes, it is.
And just for clarity, so as you' ve descri bed
it inrelation to the questions you' ve been

asked, would it be accurate to say that the
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changes that woul d occur as a result of the
i mpl enentation of Alternative 1, if it was
approved, would result in a nodification to
this storm funding | evel ?

Yes, that's exactly what it woul d be.

Thank you.

Sticking wwth this sane docunent and the
sane page, M. Goul ding, do you recall being
asked a series of questions by the Staff
about the Conpany's REP filing?

Yes, | do.

M. Goul di ng, would you consi der the REP
filing, the REP itself, essentially a

st and- al one rate nechani snf?

Yes, | woul d.

M. Goul di ng, could you pl ease | ook at what
is on the sane page of Exhibit 3 that we were
just on. That's a |ong sentence, so ||

just try to truncate. The sentence begi nni ng
at Line 369 that carries down all the way
down to 376, I'lIl just read a portion of

that. Beginning at Line 371, "PSNH wi ||l be
al l owed to adjust distribution rates upward

or downward (to the extent that the revenue
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I mpact of such event is not otherw se
captured through anot her rate nechani smt hat
has been approved by the Conm ssion) if the

total distribution revenue..." and goes on
fromthere. Did | read that accurately, M.
Goul di ng?

A Yes, you did.

Q Is it your position that the REP is anot her
rate nechani smthat's been approved by the
Commi ssi on?

A Yes.

Q So the treatnent of the funding, the tax
fundi ng through there, is it your opinion and
position that it's consistent with the
settl enent agreenent?

A Yes.

Q Remai ning with that document, M. Goul ding,
could you turn, please, to the next page
there, marked Page 15. Do you recall sone
questions you received fromthe OCA rel ated
to the paragraph begi nning at Line 397 on
t hat page?

(Wtness revi ews docunent.)

A. Yes.
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Do you recall those questions had to do with
the process of application of exogenous
changes? |Is that your recollection?

Yes, it is.

M. Goul ding, could |I have you pl ease read

t he sentence beginning on Line 406 of that
page and conti nui ng on through Line 4009,

pl ease.

"On or before May 1 of each year until PSNH s
next distribution rate case filing, the Staff
and the OCA may nake a filing requesting an
exogenous event rate decrease or contest an
exogenous event rate increase proposed by
PSNH. Any adjustnents to revenue

requi renments for exogenous events..."

Ckay. M. CGoulding, are you aware or have
you seen any filing fromthe Staff or the OCA
requesti ng an exogenous event rate decrease?
No, we have not.

Woul d that include for any such filing nmade
in 2018? Have you seen any filing fromthe
Staff or the OCA?

No, | have not.

Is it your understanding that Staff and OCA
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may nake this filing i ndependent of what the
Conpany does relative to the exogenous
event s?
Yes.
Just a few nore questions, M. Goul ding.

Wth reference to what was marked as
Exhibit 1, | just want to confirmwth you
that the Conpany indicated at the tine it
filed Exhibit 1 that the tax effects are to
be handl ed as part of a conprehensive rate
review. |s that accurate?
Yes.
Did that subm ssion nmention or reference
exogenous events at that tine?

(Wtness revi ews docunent.)

No, it did not.
To the best of your know edge, would the
filing of a rate review have extingui shed the
exogenous events provision in the 2015
settl enment agreenent?
Yes.
Thank you.

Finally, I just want to circle back to a

series of questions that you received from
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the Staff relative to the rate proposal s by
other utilities. Do you recall those
questions?

Yes, | do.

And nore specifically to the treatnent of the
tax change by Liberty and Unitil, do you
recall those questions?

Yes.

M. Goul ding, did you play any part in any of
t hose dockets? Did you receive any di scovery
in there? D d you participate in any

settl enent discussion or other discussion?
No, | did not.

So you're not aware of -- | believe you
testified to this earlier. But to confirm
you're not aware of how or why either of

t hose conpani es ended up where they did with
their tax proposals, are you?

No, |'m not.

To the extent that either of those proposals,
or perhaps both of them were tied to

sonmet hing |li ke a step adjustnent com ng out
of a full rate case, is Eversource in a

simlar position to those conpani es?
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No.

And so would that treatnment, in your opinion,
be rel evant to a proposal by Eversource?

Not necessarily.

MR FOSSUM Thank you. That's al
for redirect.

CHAI RMAN HONI GBERG. Al |l ri ght.

M. Goulding, | think you can return to your
seat .

So | assune that there's no
objections on 1, 2, 3 and 4 to striking |ID
Is that correct?

MR FOSSUM  Yes.

CHAI RMAN HONI GBERG. Al |l ri ght.
Wth respect to Exhibit 5, M. Fossum do you
want to continue to object to Exhibit 5 being
a full exhibit?

MR FOSSUM Yes, | do.

(Di scussi on anong Conmm ssi oners off the
record.)

CHAI RVAN HONI GBBERG. Al l right.
W're going to overrul e the objection and
strike IDin Exhibit 5, understanding that it

may be of limted utility on rel evance
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grounds and a nunber of other grounds. But
we'll take it for what it's worth in this
docket .

| think the last thing to do,
unl ess sonebody el se has any other itens we
need to deal with, is to have the parties sum
up. But this may turn into still sonething
of a discussion because we're interested in
knowi ng from OCA and Staff what they think
shoul d happen here. And | guess, M. Fossum
you're going to get a chance to respond to
what they say.

But also, | want you to keep in
m nd that the order that we issued at the
begi nning of the year was in response to a
| aw passed, | think as we agreed earlier, to
great fanfare about what good this would do
for the econony to return noney to taxpayers
so that it could be used to stinulate the
econony and do ot her great things. That
spurred activity throughout the country in
conmm ssions |ike ours working with utilities
| i ke yours to get noney in the hands of

peopl e who woul d spend it, their ratepayers.
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And all of the orders, all of the decisions
t hat have been nade to date have been toward
that end. So it's a little -- |I'm concerned
t hat the proposals that you' ve made won't do
that. And so I'minterested in how you
respond to them and how you address the
under | yi ng general purpose of what these --
the | arge federal change was all about, at

| east to hear the politicians talk about it,
and what happened with our order and what
happened nati onwide with other utilities.

Conmmi ssi oner .

COW SSI ONER BAI LEY: l'd also |ike
to hear fromthe Conpany about, | think
Massachusetts ordered you to do an i nmedi ate
refund to customers. And so if |I'mwong on
that, let me know And if I'"'mright on that,
tell nme why that's not rel evant.

MR FOSSUM Wuld you like that as
part of a |later statement or a response right
now?

CHAI RVAN HONI GBERG Wl |, yeah,
why don't you give an i nmedi ate response to

t hat because that's a very specific question.
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MR FOSSUM To the best of ny
understanding as | sit here, there was at the
time, at |east for one of Eversource's
affiliate conpanies, a very recently
conpl eted full rate case where the entirety
of revenue and cost of itens had been
evaluated. It was conpleted, | believe
W thin perhaps weeks of this. So, in that
i nstance, there was a rather imedi ate return
of funds because it was essentially done
knowi ng what all of the other changes were.
My understanding is that that was the case
for that utility, and only that utility. |
don't believe that an inmmedi ate return
occurred for -- again, to the best of ny
knowl edge -- occurred for any other utility
i n Massachusetts.

CHAI RMAN HONI GBERG. Al |l ri ght.
M. Kreis, why don't you start this
di scussi on.

CLOSI NG STATEMENTS

MR KREIl S: Thank you, M.

Chairman. Let ne start with the good news.

W do not, on behalf of residential
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rat epayers, have any issues with the nethod
that Public Service Conpany, d/b/a
Eversource, used to calcul ate either the
deferred tax liability of roughly $12 mllion
on an annual basis, or the estimte of

accumul ated deferred i ncone taxes.

Second, we don't have any probl em
with taking up the issue of accunul at ed
deferred i ncone taxes -- we haven't really
tal ked about that here -- in the Conpany's
next rate case, or | nean distribution rate
revi ew, even though sonme of the utility
sector have been conpl ai ni ng that that
uncertainty is causing investors and bond
purchasers to sour on investing in utilities.
But we are very concerned about the Conpany's
position when it conmes to what to do with the
deferred tax liability. The $1.023 mllion
per nonth of decreased revenue requirenent as
the result of changes in the federal tax code
IS not an "exogenous event" within the
nmeani ng of the settlenent agreenent approved
i n Docket DE 14-238.

On Page 14, Lines 367 and 368, the
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settl enent agreenent says, and |I'm readi ng,
PSNH wi | | be allowed to adjust distribution
rates upward or downward as a result of
exogenous events. That nechanismis intended
to give PSNH a safety valve to protect it
from unf oreseen events, given the stay-out
that applied through |ast July, a year ago,
the end of July 2017.

Page 14, Lines 371 through 373 of
t hat agreenent says it's only an exogenous
event, "to the extent that the revenue i npact
of such event is not otherw se captured
t hrough anot her rate nechanism” You heard
M. Fossum quote that very | anguage. The
pur pose of this docket is to create another
rate nmechani sm

If you | ook at Page 15 of the
settl enent agreenent, at Lines 397 through
399, exogenous events for the previous year
must be certified no | ater than March 31st.
Thi s exogenous event, passage of the Tax
Ref orm Act, took place, as the Chairnan
poi nted out, in 2017. There was no

certification on or before March 31st. The

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Conpany filed nothing until April 23rd. They
say this was an oversight. The Conm ssion
shoul d regard this explanati on as not
credi ble and, therefore, reject it. The
records of the Comm ssion anply denonstrate,
i f you | ook at the docket entries in 14-238,
that the previous two years this Conpany
managed to file its exogenous event
certification on tinme, on March 31st. Wy
they didn't do it this year, | just sinply
can't bring nyself to accept the idea that
this was a nere oversi ght, and neither shoul d
t he Comm ssion. Not should the Conm ssion
accept the Conpany's unpersuasive claimthat
because the tax act wasn't effective until
January 1st, the whole thing isn't even
acti onabl e as an exogenous event within the
meani ng of the settl enment agreenent until
next year. That woul d be fundanentally
unfair to custoners. And as the arbiter of
the interests to custonmers and sharehol ders,
t he Comm ssion should not stand for that --
CHAl RVAN HONI GCBERG. Can | stop you

there for a m nute?
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MR KREIS: O course.

CHAI RVAN HONI GBERG. | don't hear
t he Conpany saying that this should be an
exogenous event for 2017. | think they
affirmatively disagree with that point. So
t he whol e busi ness about whether they fil ed
on tinme and whether that's -- that's not
relevant to the argunent that they're naking.
It may be relevant to argue that we m ght
want to say, well, it's not an exogenous
event under the agreenent, but by any other
reasonabl e definition of what an exogenous

event m ght be, yeah, this is an exogenous

event -- | nmean with a small E in the two
words. It's just not within the agreenent
because -- for a variety of reasons.

So, for those purposes, naybe we
shouldn't do it. But | don't -- the whole
t hi ng about estoppel and m ssing deadlines
doesn't seemto nmake sense because that's not
what they're trying to do. Their suggestion
is do it as a 2018 exogenous event. That's
Al ternative B here.

MR KREIS: R ght. And wth
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respect to --

CHAI RMAN HONI GBERG.  And |
understand you think that's unfair. And I
think | agree with you. | think | probably
agree with you that that's unfair, given what
Il -- ny introduction to all of your closings.

MR KREI'S: | ndeed, M. Chairnan.
And | have to say, having been a | aw student,
| learned in | aw school that sonetinmes when
t he Bench is maki ng your best argunent for
you, it mght be a good idea to say not hi ng.
And you began this coll oquy by making -- |
t hought by setting a really useful tone for
t his whol e conversation, that, you know, the
Tax Act had certain purposes. And the
Conpany appears to be thwarting them here.
And that's a problem and that's a problem
you have the authority to address. |I'm
maki ng a bunch of argunments in the
alternative. And accepting your prem se that
whet her the Conpany made a deadl i ne on
March 31st of this year is irrelevant because
what we're really tal king about is a 2018

exogenous event that they will have to
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certify in 2019. I'mtelling you that that
is the thing that the Conpany is actually
est opped from doi ng, given ot her
representations that the Conpany has made in

this very docket. That's an argunent | want

to get to.
CHAI RVAN HONI GBERG.  Okay.
MR KREIS: Okay. So, along those
| i nes, anything else -- neaning, any use of

t he exogenous event provisions in 14-238 --
woul d be mani festly unfair because that woul d
all ow the Conpany to strategically file a
rate case, and thus, as they're trying to do
here, keep noney it doesn't deserve. Even
this is an exogenous event for whatever
cal endar year, and even if the provisions of
the settlenent related to exogenous events
| i ved beyond the stay-out which expired | ast
year, the Conm ssion has the authority to
concl ude that the provisions are no | onger
appl i cabl e because i nvoking them here results
in rates that are not just and reasonabl e.
The Conpany nakes a spurious claim

that even if | so nmuch as say publicly that
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t hese provisions no |longer apply, I'm
commtting an anticipatory breach of
contract. That's outrageous. In the context
of garden variety civil proceedings,
settlenent agreenents are contractual in
nature. | know that because there's a case,
Pol and versus Twoney, 156 NH 412, a 2007
case, that says so. But there's no authority
for the proposition that this is how it works
in the quasi-judicial adm nistrative
context -- i.e., contested proceedi ngs under
the Adm ni strative Procedure Act. How could
it? The Staff of the Conm ssion sign
settlenment agreenents all the tine, and it's
not a party. It can't be sued for breach of
contract. It's incapable of supplying the
requi site consideration to forma contract.
The correct answer to this
question, as a matter of New Hanpshire
utility law, is that the terns of the 14-238
settl enent agreenent are binding because they
wer e approved and adopted in a Conm ssion
order, a decision that has the force and

effect of law. And RSA 365:28 explicitly
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vests the Conmi ssion with the authority to
alter, anend, suspend, annul, set aside or

ot herwi se nodify any order nmade by it after
noti ce and hearing. The only limtation is

t hat the Comm ssion nust foll ow due process.

I know t hat because the New Hanmpshire Supreme
Court said that in an appeal of the Ofice of
Consuner Advocate, 134 NH 651. That's a 1991
case.

There are no questions of
transgressi ng anyone's due process rights
here. The Conpany's had a full and fair
opportunity to litigate the question of what
to do with this noney. The Conm ssion can
and should order PSNH to give it back.

Now, even if the tax windfall is an
exogenous event, and even if the Comm ssion
can overl ook the failure to neet the
March 31st deadline on the theory that it's a
2018 exogenous event, and even if the
exogenous event provisions survive the end of
the stay-out period |ast year, and even if in
ordinary circunstances |I'd be anticipatorily

breaching a contract just by standing up in a
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public space and raising this question, and
even if the Conmm ssion were sonmehow
foreclosed fromnodifying its order on the
14-238 settlenment in ordinary circunstances,

t hat doesn't apply in these circunstances
because this Conmpany has waived the right to
make the 14-238 argunents that it is
attenpting to make here. That is because
this is a textbook exanpl e of judicial

est oppel, as that concept has been el uci dated
i n Kell eher versus Marvin Lunber and Cedar
Conpany. That is a decision reported at 152
New Hanpshire 813. It's a 2005 case. And |
wll read the salient | anguage from Page 848
of that opinion with various citations in the
text omtted.

"Where a party assunes a certain
position in a |l egal proceedi ng and succeeds
In maintaining that position, it may not
thereafter, sinply because its interests have
changed, assune a contrary position. The
pur pose of this doctrine is to protect the
integrity of the judicial process by

prohibiting parties fromdeliberately
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changi ng positions according to the
exi gencies of the nonent. Wile the
ci rcunst ances under whi ch judicial estoppel
may be i nvoked vary with each situation, the
Court considers the followng three factors:
One, whether the party's later position is
clearly inconsistent with its earlier
position; two, whether the party has
succeeded in persuading the tribunal to
accept that party's earlier position; and,
three, whether the party seeking to assert an
I nconsi stent position would derive an unfair
advant age or inpose an unfair detrinent on
t he opposing party if not estopped.”

That is a road map of what Public
Servi ce Conpany of New Hanpshire did here.
You told this Conpany in Docket IR 18-001 in
January: Make a filing before April 1st, and
tell us what you intend to do with the
w ndfall fromthe Tax Reform Act. In Oder
26, 096, entered on January 3rd, you said, and
| quote, "The Conmm ssion intends to open a
separ ate docket for each of the filings

received and will consider appropriate rate
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i mpacts in those conpany-specific dockets.™

PSNH di d not object to this
det erm nati on. PSNH di d not say, oh-oh
exogenous event, has to be covered by 14-238.
No. They made the filing you required, and
you opened this docket. The Conpany's filing
of March 30th did not say anything about
exogenous events. It said PSNH is raking in
this cash windfall to the tune of a mllion
bucks a nonth, and we'd like to include it in
the rate case we're planning on filing in
2018. You relied on that representati on, and
so did we. No filing on May 1st in Docket
14- 238, just an agency and a Consumer
Advocat e taking the Conpany's word that this
woul d all be fixed via a rate case with a
recoupnment date that takes place sonetine
this year.

| ndeed, as recently as the
prehearing conference in this very docket
just a few weeks ago, on June 18th, the
Conmpany was not cl ai m ng exogenous event.
The first nention of that cane from

Conm ssioner Bailey. It's on Page 8 of the
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transcript. And when Comm ssioner Bail ey

rai sed that issue, "Is this an exogenous
event?" M. Fossumsaid, "It could perhaps be
consi dered an exogenous event." Now the
Conmpany's cryi ng exogenous event. If it
succeeds, it squeezes out of the system
exactly the sort of unfair advantage that is
sinmply not cricket, or maybe not soccer, per
t he Kel | eher deci si on.

CHAI RVAN HONI GBERG What did we
and you do in reliance on that filing to your
detrinment?

MR KREIS: W didn't file that
letter that M. Fossum nentioned on May 1st
saying wait a mnute, we need an exogenous
event change to this Conpany's rate. And you
weren't expecting such a thing. You could
have raised that sua sponte. The Staff could
have.

CHAI RVAN HONI GBERG If we al
t hought that this wasn't a 2017 exogenous
event and therefore didn't want to tri gger
t hat provi sion, why woul d we have done that?

You didn't want to trigger that as a -- or
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did you? D d you feel that that was the
right treatnent, that we should treat this as
a 2017 exogenous event and return the noney

t hat way?

MR KREIS: No. | wanted you to do
exactly what you said you were going to do:
Open this docket, get the Conpany to cone in
and say what it thought it should do --

CHAI RMAN HONI GBERG. Then |'m
m ssing the reliance. No one wanted to do
what it is you said they disclained an
interest in doing. So, ultimately it nmay not
matter, but | think you nay be m ssing the
reliance el enent of your estoppel argunent.

MR KREIS: Wll, | do admt that's
probably the weakest of the triad with
respect to nmy argunent. But | still think
t hat you, nmeaning the Comm ssion, and ne,
meani ng the O fice of Consuner Advocat e,
relied on the Conpany's filing that it nade
in response to your order in early April or
| ate March that said, Look, here's what we're
going to do with the tax windfall. W're

going to fold it into our rate case, and
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we're filing that rate case this year. And
we all acted in reliance on that and we
didn't consider one way or another. W
didn't think about is this a 2017 exogenous
event, is it a 2018 exogenous event. Nobody
was t hi nki ng about exogenous events. The
first person that nmentioned it was

Conmmi ssioner Bailey. She did that on

June 18th. And so everybody relying on the
fact that it's neither a 2017 nor a 2018
exogenous event, we're just noving forward
with the broader question of what does the
public interest require with respect to this
$12 mllion a year wi ndfall.

CHAI RVAN HONI GBERG. Do you thi nk
we have the authority to say, notw thstandi ng
what's in the agreenent, or we want to nodify
that as we can under the statutes that you
cited, we want to say that this is in fact an
exogenous event that is treatabl e under that
provi sion, we want to give the noney back as
if it were a 2017, or nodify that provision,
such that a tax | aw passed in 2017, but

effects in 2018 counts and we can deal wth
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it as a 2017 exogenous event?

MR KREI'S: You nean by invoking
t he provision from RSA 365 --

CHAI RMVAN HONI GBERG.  Yeah.

MR KREIS: -- that | quoted?

CHAI RMAN HONI GBERG.  Yeah.

MR KREIS: You absolutely could do
that. And that is one way of resolving this
I ssue.

Now, | want to be fair to the
Conpany, because the letter that is Exhibit 5
from M. Bersak raises sone |legitimte issues
about, you know, at what point does everybody
just get to repudiate the settl enent
agreenent. | think there are limts to that,
and | think the limts have to do with due
process and fundamental fairness; right? I
mean, you coul d not repudiate the core of
t hat agreenment w thout causing all Kkinds of
| egal trouble. But this is a scenario that
wasn't cont enpl ated when the 14-238
settl enent agreenent was approved -- and by
"scenario,"” | nmean a scenario in which the

Conpany, for whatever reason, has, as far as
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I know, indefinitely put off the filing of
the rate case. And believe nme, |'m not
sitting here trying to get the Conpany to
file the rate case anytine soon. They're
wel come to do it whenever they see fit.

But taking advantage of the fact
that a Conpany basically controls when it
files its rate case and the fact that there
are exogenous events provisions in the
settl enent agreenent that are really intended
to protect the Conpany by allowing it to
adjust rates without filing a rate case in
certain provisions, those things work and
mani f est unfairness by all ow ng the Conpany
to basically keep noney it shouldn't be
allowed to keep. And it just isn't
consi stent with the spirit of 14-238, given
the way events have played out historically.
Nobody knew that the President of the United
States was going to get elected, nuch | ess,
you know, persuade Congress to adopt a
massi ve tax decrease. And nobody knew t hat
t he divestitures would be del ayed for as | ong

t hey have been. So you're sort of outside
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the real mof what the parties were thinking
about at the tine they negotiated that
section, that Docket 14-238 settl enent

agr eenent .

So, once you get past this
exogenous event controversy, | don't see any
I mpedi nent to imMmmediate rate relief. The
Conpany wants to devote $12 mllion to storm
recovery. But in our judgnent, that woul d be
i nprovident to do so prior to a thorough
I nvestigati on of the prudence of the
expendi tures the Conpany is seeking to
recover. | don't think putting that
particular cart before that particul ar horse
woul d be in the public interest.

So then there's the argunent that
passing the $12 mllion --

COW SSI ONER BAI LEY: Before you go
off of that point --

MR KREI'S: Sure.

COWM SSI ONER BAI LEY:  Sorry. I
don't think that's what they're asking us to
do. They're asking us to put the noney in a

fundi ng account, and that account is going to
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add interest to offset the interest expense
fromthe cost account. And so we still have
t o have anot her proceeding to say whether the
costs, the stormcosts that they want to
recover, are prudent.

MR KREIS: Agreed. That's all
true. And for that reason you could do that.
I*"mjust urging you not to do that because |
don't think that's the nost fair thing to do
for custoners, given the circunmstances.
mean, there are a bunch of -- | nean,
tonorrow we'll be here tal ki ng about the
transm ssi on cost adjustnment nechani sm and
the stranded cost recovery charge. W have
just been through a proceedi ng that has seen
a significant increase in the energy service
rate. So, you know, there are reasons to
deliver rate relief to custoners in the very
near termthat are nore conpelling than even
the certainty of long-term benefits to
custoners if you defer this stormrecovery
and then ultinately provide sone rate relief
to custoners down the road. But, you know,

again, it's up to you.
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The OCA is not, despite everything
|'ve said already, is not really trying to be
i ntransi gent on questions like these. W are
always willing to talk with utilities about
I nvesting custoner noney in ways that wll
benefit them over the long run as a possible
alternative to one-tine, near-termrate
relief.

The Conpany has i n passing
nment i oned some kind of solar and battery
pilot. That's intriguing, especially if it's
acconpani ed by an experinent in time-of-use
rates. Even nore potentially fruitful from
our standpoint is sone kind of data
acqui sition and data-sharing effort,
particularly if a project |ike that
facilitated the procurenment of non-wres
alternatives to the Conpany's planned capital
I nvest nent s.

|*ve been arguing or talking in
adm ttedly unproductive fashion with
Ever sour ce about whether they were obliged to
conme forward with such proposals first or

whet her we were obliged first to say what we
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consider as an alternative to imMmmedi ate rate
relief. But the noral of the story | think
is that we need gui dance fromyou at this
point. M best advice in these circunstances
is to chalk up the lIack of such proposals as
just a m ssed opportunity in the name of just
and reasonable rates and to advance the

pur poses of the Tax Reform Act, and in the
public interest, to enter an order directing
Eversource to get that $12 million back into
t he hands of ratepayers forthwth.

And | think that's all | have to
say unl ess you fol ks have questi ons.

CHAl RVAN HONIl GBERG W may circle
back. W don't know yet.

Ms. Am don.

M5. AM DON: Thank you. |'m going
to begin where the Consunmer Advocate |left off
and just rem nd everyone that custoners are
currently paying in rates at the federal
i ncone tax, corporate inconme tax rate of
35 percent. The Conpany i s now paying a
21 percent rate for that tax. To ne, that

nmeans that the rates paid by custoners are
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not just and reasonable as required by RSA
378:5 and 7, and sonet hing should be done to
direct the Conpany to restore the noney to
cust oners.

Now, we agree with M. Goul ding
that we should attenpt to avoid the
fluctuation in rates. The filings that you
have for tonorrow do include an increase to
t he stranded cost recovery charge. And while
it's a small conponent, 1 percent of the
increase in the nmonthly bill, the conponent
itself changes by 10.3 percent for a customer
who pays 650 -- who takes 650 kil owatt hours
a nonth in service. And we think that it is
anot her rate nechanism as is discussed in
t he 2015 settl enent agreenment, whereby nobney
can be returned, whether they found it an
exogenous event or not, to help defray costs
that the custoner's paying in rates since the
custonmers are essentially overpaying at this
poi nt .

I n nmy opinion, using the SCRC
mechani sm woul d result in just and reasonabl e

rates if you allow -- if you require the

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Conpany to calculate the rate including the
offset resulting fromthe tax benefit.

And pl ease note for the record,
Staff is not asking for the Conpany to
accel erate its schedule for a distribution
rate case. Gven the divestiture of the
Conpany, Staff actually would prefer that we
have a clean test year. Hence, we were
puzzled initially about the 2018 date for
filing a rate case and feel nore confortable
about them deferring that until next year
when they have a cl eaner test year. So |
want to get that in the record.

CHAI RVAN HONI GBERG. Ms. Am don, do
you have a sense of how t he SCRC woul d change
if we were to take the tax benefits and apply
themto the SCRC?

MS. AMDON. Well, M. Chagnon has
done an analysis. May | ask himto answer
that question? | nean, this is subject to
check. But he can respond to that.

CHAI RVAN HONI GBBERG.  Sure. Well, |
mean, the question may get asked formally

tonorrow of the Conmpany as well. But if you
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have a sense of what we're tal king about,
t hat woul d be hel pful.

MR, CHAGNON: The estinmation that
we cane to is approximately .158 cents
per manent decrease. And then for dollars
bet ween January 1st through August 1st,
there's an additional tenporary reduction of
. 180.

CHAI RMAN HONI GBERG. So when you
tal k about a tenporary reduction to deal with
the first six nonths of the year, you're
dealing with the noney that was collected in
the first half of the year at the higher
rate, even though the tax rate was | ower?

MR CHAGNON: Correct. The first
seven nont hs.

CHAI RMVAN HONI GBERG. And what you
tal ked about as pernanent, it's to deal wth
each nmonth goi ng forward?

MR CHAGNON: Correct. Yeah.

CHAI RVAN HONI GBERG.  Okay.

MS. AM DON: And, you know,
obviously this is subject to, you know, check

and affirmati on or contest by the Conpany.
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But we think that is a rate nechani sm by

whi ch the custoners can get the benefit of
the tax rate that is being paid by the
corporation at this point in tinme and that it
wll result in just and reasonabl e rates.

So we don't propose any ot her use
of the noney. W believe that ratepayers are
not bei ng charged just and reasonable rates
at this point and that the SCRC nechanismis
a great rate nechanismto return that
over paynent to custoners as soon as possible
for rates effective August 1. Thank you.

CHAI RVAN HONI GBERG M. Fossum

MR FOSSUM Well, golly, there's a
lot to say. [I'll start with a couple of --
well, I"Il try to sort of nake this sonewhat
reasonabl e, as |'ve been going al ong here.

M. Goulding, sitting here, can perhaps
correct ny math. But |I'll just pick up where
the Staff left off.

If I'"ve done the math right, and I
may not have, taking the nunbers that M.
Chagnon gave you, you're | ooking at a change

of .338 cents per -- | assune that's per
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kilowatt hour for a custoner. Just doing the
mat h here, a custoner using 600 kil owatt
hours a nonth, roughly, for a residential
custoner, you're looking at... | believe
that's $2 a nonth on the high end, and
keeping in mnd that the .18 portion of that,
so the bulk of that would only be for six
nonths. That's a return of the January

t hrough July dollars. So, just to give you
an idea of what that's worth. And | think
that also rolls a bit into where the Chairman
had begun, which is to great fanfare this was
rolled out with an idea to stinulate the
econony and to get dollars in the hands of
peopl e who woul d spend them Again, if I'm
doing the math right, tinmes 12, you're

| ooki ng at $24 a year to a residential
custonmer. | don't say that because I'm
saying therefore it's not worth doing. Wat
I'"msaying is that | don't understand this to
be so exigent an issue that the econony m ght
rise or fall or that the underlying public
policy decisions that |led to the passing of

this lawin the first place are going to be,
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you know, substantially advanced or hi ndered
by when this noney goes back.

Qur proposals, the ones before you
t oday, are proposals to send the noney back
to the benefit of custoners one way or
another. |It's a matter of timng, not a
matter of whether to do it at all.

Havi ng said that, now | want to --
and | believe | need to address a goodly
nunbers of issues, particularly those raised
in the lengthy closing fromthe Consuner
Advocate. The idea that a change like this
was not contenplated at the tine of the 2015
settlenent agreenent is belied by the fact
t hat there's an exogenous events provision in
t he 2015 settl enent agreenent that explicitly
calls for this treatnent of these kinds of
events. It was contenplated. It says so
itself. So | think that there's little, if
any, credibility whatsoever to that argunent.

Moreover, to the extent that
there's a contention that this is to protect
t he Conpany, this exogenous events provision

wor ks both ways. It notes that rates could

118

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

119

be changed upward or downward. And as
Conmmi ssi oner Bail ey brought up at the
prehearing conference, if the dollars had
gone in the other direction, what woul d have
happened? M. Kreis has nade a nunber of
argunents about it being fundanentally unfair
that this noney be kept because it's sonehow
fundanentally unfair to custoners to do what
we're proposing to do, which is to foll ow
this settlenent agreenent. Wuld M. Kreis
t hen argue that it's fundanentally unfair if
It had gone the other direction? | think it
very likely that he would not. And as was
I ndi cated by a set of questions back and
forth fromthe Chairman earlier in this
hearing, this all has to work both ways or
there's no point in having it. |t goes up or
It goes down. We're treated one way or the
other way. This is what's accounted for.
The settl ement agreenent al so,
| ooki ng at Exhibit 3, and what has been
copi ed as Page 35, has a couple of other
terns that are relevant here, or at | east

t hat have becone rel evant. At Lines 942 to
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945, it states that the agreenents contained
herein, nmeaning in this agreenent, are
I nt erdependent and not severable. They shall
not be bi ndi ng upon or deened to represent
positions of the settling parties if not
approved in full and w thout nodification or
condition by the Comm ssion, subject to a
speci fic subsection. The agreenents herein
were in fact approved in full by the
Commi ssion, so they are binding upon the
parties.

At Lines 947 to 950, it states that
i f the Comm ssion does not approve this
agreenent inits entirety, and w thout
nmodi fication, the settling parties shall have
an opportunity to anend or termnate this
agreenent. If term nated, the agreenent
shall be deened w thdrawn and not constitute
a part of the record in any proceedi ng.

Essentially what M. Kreis has
argued for you to do is not anend the
underlying contract, the settl enent
agreenent, but anend your order approving it.

And 1'll get to the issue of the underlying

120
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contract in a nonent. But if the Comm ssion
amends its order, then it is in fact not
approving this agreenent in its entirety and
w t hout nodification or condition any | onger.
In that case, the settling parties have an
opportunity to anend or term nate the

agr eenent .

G ven that PSNH and -- yeah, PSNH
has al ready gone so far as to divest a
portion of its generating fleet, and it
conti nues to do so, and has already witten
off $25 nmillion of deferred return on the
Scrubber -- by the way, an investnent the
Comm ssi on has subsequently found to be
entirely prudent -- |I'mnot so sure anybody
wants to open this up to an opportunity to
amend or term nate.

On that sane issue, M. Kreis's
argunent that this settlenent agreenent is
sonehow not a contract because it doesn't
wor k that way in quasi-judicial proceedings |
find remarkable, in light of the fact that
t hen he quotes you at | ength about the

application of judicial estoppel and how t hat
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applies in courtroomsettings. So | nust
admt I'"'ma bit confused as to which judicial
or quasi-judicial requirenents pertain here.

W have a settl enent agreenent.

The OCA was a party to that agreenment. The
OCA nmade a prom se to uphold and support that
settlenment agreenent. We're |ooking for the
parties here to do that, and our proposals
are in line with that.

CHAI RMAN HONI GBERG. |Is it your
view that we couldn't, even if we wanted to,
either anend the order or the -- anmend the
order to make this a 2017 exogenous event and
accel erate that provision? |s that what
you' re sayi ng?

MR FOSSUM M argunent, and |
believe | raised this earlier, is that by the
definition of "exogenous event," it's a
backwar d-1 ooking thing. It |ooks back to a
prior calendar year. And the distribution
revenue inpact in Lines 373 and 374 note that
i npact can be positive or negative.

CHAI RVAN HONI GBERG. Let ne ask the

question maybe a different way.
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If we were to say this isn't an
"exogenous event" as defined in the
agreenent, but it's an exogenous event by a
common definition, sonething outside of what
peopl e anticipate will happen in the nornal
course of events, and therefore we should do
sonet hing about it, is it your view that we
can't do sonmething about it if it would be
i nconsi stent with the settl enent agreenent?

MR FOSSUM | guess |I'mnot clear
on how it could be declared an exogenous

event, but sonehow not an exogenous event

that's subject to the provision here. |'m
not - -

CHAI RMVAN HONI GBBERG. | just want to
understand the position you're taking. It

may well be that your answer is, yes, that's

what |'m saying, you can't even if you want
to.

MR FOSSUM | don't see a way to
draw a | ine between the two and to call it an

exogenous event, but sonehow say that it's
not this kind of exogenous event.

In Exhibit 3, at the top of
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Page 15, it defines "federally initiated cost
change.” And this fits very squarely within
that definition. To the extent --

COWM SSI ONER BAI LEY: M. Fossum
can | ask, how can -- in ny mnd this was an
exogenous event that took place in 2017. And
fromny experience with prior settl enent
agreenents, exogenous event changes were
meant to be able to quickly adjust things
when federal tax | aws change. So the federal
tax | aw changed in 2017. How is that not a
2017 exogenous event ?

MR FOSSUM The way -- well, as
for whether it's meant to be quickly, | guess
the issue is, to the extent it's done
annual |y rather than on, say, a five-year or
ei ght -year cycle, then it is quickly,
relatively speaking. |In this case, | keep
returning to the | anguage of the agreenent
itself. For instance, Lines 399 and
followng, if in the prior cal endar year PSNH
i ncurs any changes in distribution costs,
revenue or revenue requirements in excess of

the threshold, and so on. PSNH di d not
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experience or incur any changes in costs,
revenue or revenue requirenent as a result of
t hese changes in 2017. | understand, you
know, it was signed in Decenber. The parties
knew it was coming. You could see this was
on the horizon for sonme tine. But we didn't
actually have any inpact of any kind fromit
until 2018.

A coupl e of other issues. The
Staff and OCA both argued that, to use their
term the Conpany "keeping the noney" neans
its rates are not just and reasonabl e.
We're not "keeping the noney." W're
retaining it in a deferred account. W have
proposed two ways to deal with that deferred
account that returns nobney to custoners, or
at | east return the value of that nobney to
custonmers. We're not "keeping" anything.

As for whether to apply it in a
stranded cost charge --

CHAI RMVAN HONI GBERG. Ckay. Wait.
Now | wondered whether you were going to
address specifically the Staff's position

t hat because the rates as cal cul ated and pai d
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today use the 35 percent tax rate, that the
current rate is not just and reasonabl e
because it doesn't reflect the actual tax
rate.

MR FOsSuUM Well, | can. And |
can address that by saying our current rates
don't reflect our actual tax expense in a
nunber of regards. Eversource has had
property tax expenses that have gone up over
time. Those have not been enbedded in rates
either. 1t has other expenses that have gone
up over tine. Those are not included in
rates either. The inclusion or exclusion of
this particular itemdoesn't autonmatically
render our rates unjust or unreasonabl e.
Granted, |I'll say, you know, this one got
quite a bit of notoriety, and the nunber is
hi gh enough to be interesting, but it is not
in and of itself a cause of unjust or
unreasonabl e rates. That was part of the
reason that initially the suggestion -- the
proposal had been to include this as part of
a conprehensive rate filing; that way, all of

t he changes, up and down, woul d have been
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addressed together so that the ultimte
effect would be just and reasonabl e rates.

Thi ngs have changed. But
nonet hel ess, we still believe and still hold
the position that, if this is to -- if the
determnation is that a rate change nust be
made because that is the right thing to do
for custoners, then that is what we wl | do.
And that is our Alternative 2. W wll do
that. We just believe that it nust be done
consi stent with the settl enent agreenent that
we signed, that other parties in this room
have signed, that other parties outside of
this room have signed, that the Conm ssion
has approved, and that Eversource acted on in
good faith.

CHAI RMAN HONI GBBERG. Can | ask
about Alternative 1 for a mnute? Sonething
you said, nmaybe it was in response to
sonet hi ng Comm ssi oner Bail ey asked you, |
just don't renenber now. The inplication of
what M. Goulding had in his techni cal
statenent, what he said earlier today is that

stormrel ated costs have i ncreased and t hat
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you m ght need to cone in and ask for the
stormreserve fund to be larger. |If you were
to nake a case like that, then Alternative 1
woul d be a nechani smfor reduci ng the inpact
on ratepayers of a necessary increase to the
stormfund. Now, you haven't attenpted to
flush a case |like that out here today, but
you' ve alluded to enough things to tell ne
that that's a direction you m ght be able to
go if that's sonething that you believe.

MR FOSSUM | think that's fair,
yes. | don't know that | would say storm
costs have increased, because | guess the
question would be increased relative to what.
But if indeed the trend over -- going back to
how t he maj or storm cost reserve was created
and how it operates, if you look at a trend
In stormcosts over a period of tine, say
five years, nmke an assessnent of what ki nd
of reserve you m ght need to offset those
costs on a going-forward basis and you --
presumably the idea is you woul d design a
mechani sm t hat bal ances those out in a fair

and appropriate way. |If we were to cone in
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for a nore conprehensive case, where we
denonstrate that there is an increase in
cost, such that an increase in the reserve is
warranted, this would be a potential bridge
into that change, yes.

CHAl RVAN HONI GBERG | interrupted
you.

MR FOSSUM Quite all right.

| wanted to turn briefly to the
contention that this ought to be or could be
returned through the stranded cost recovery
charge. | don't believe that's an
appropriate vehicle for a couple of reasons.

First, to the extent that the
exogenous events provision applies, and we
believe that it does, or that the 2015
settl enent agreenent applies nore thoroughly,
and we believe that it does, then it calls
for a change in distribution rates, not the
stranded cost rate.

Secondly, as this Conmi ssion is
well aware, as a result of that 2015
settl enent agreenent and the foll ow ng

proceedi ngs and orders, the stranded cost
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recovery charge has differing all ocations by
custoner class for howit's returned. So
those differing all ocations nean that
differing anobunts of noney woul d go back to
di fferent custoner classes. W don't think
that's the appropriate way to handl e this.
This is a cost that's borne by all custoners
effectively and should be returned to them as
such.

Just a few nore itens. One, M.
Krei s had noted about you can't do away the
core of this agreenent, but you m ght be able
to make some changes around t he edges, or at
| east that's ny characterizati on of what he
said. | already read into the record the
portion of this settlenent agreenent that
notes that all of its terns are
I nt erdependent and not severable. So |'m not

certain where the "core" ends and the "edge"

begi ns.

Secondly, | think that that's
presenting what | believe to be a generally
slippery slope type of argunent. |If the

Conmm ssion was to start drawing a |ine and
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saying, well, this is a core part of the
agreenent and that is not, and we deci de we
have to act sonme way on the core part and not
the core part, | think that raises a great
many questions going forward as to what are
settl enment agreenents, what do they nean, how
are they enforceabl e, and can anybody really
rely on them And | don't think that's a

pl ace that anybody practicing before this
Conmmi ssion wants to be.

As to M. Kreis's argunent that the
Conpany's oversight is not -- in filing this
year was not a credible argunent, |'m not
sure what that's based on. He al so notes
that we've nade the filing on tinme in prior
years. And as we noted in our filing that we
did nake, | ooking backwards to 2017, we noted
that there were no changes in 2017, asked for
not hing to be done because there were no
changes in 2017. |1'mnot certain what about
that is inherently incredible. Furthernore,
and perhaps nore inportantly, |I'mnot certain
what it is about that particul ar event that

sonehow wai ves rights that Eversource had
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relative to this settlenent agreenent.

Taking M. Kreis's words, as | believe he's
sayi ng, that because we missed that filing
deadline for the first tinme in a nunber of
years, that sonehow magically the exogenous
events provision is sonehow now off limts to
us, we can never invoke it again, | find that
not credi bl e.

Mor eover, there's the provision in
there that all ows by May 1st of each year
that the OCA or Staff make a filing to
request sonething. MNow, M. Kreis has argued
to you that he acted in reliance on our
statenment in choosing not to do sonet hing,
and you pointed out that -- as the Chairnman
poi nted out, that's not at all clear that
t hat' s what happened. Secondly, he's asking
you to assune that they did or did not do
sonet hi ng based upon our filing. | don't
think that's an assunption that anybody can
make. They presented no witness and no
evidence indicating that they in fact nade
sone choice not to act by May 1st because

t hey believed we woul dn't do sonet hi ng
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different at sone other tine.

In the end, we have presented to
you what we believe and what we contend are
two -- oh, one other itembefore | get to
t hat, perhaps two.

| just want to address, w thout
giving it nore weight than it's worth,
Exhibit 5. | find it very unfortunate that
that has nmade it in front of the Conmm ssion.

There was an attenpt to have sone di scussion

in a somewhat informal way -- and it | ooks
formal in that it was filed here, but |I'm
calling it an informal way -- about sone

I ssues that were the subject of sone

di sagreenents. And that's now been turned

into evidence in this proceeding. | believe
for the -- because of the argunment | raised
previously, | don't believe it should carry

any wei ght in any decision you nmake today.

But | also wanted to note that | don't

believe itenms like that really have any pl ace

in a formal proceedi ng before the Comm ssi on.
Now, finally |ooking at what has

been provided in Exhibit 2, we provided what
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we believe are two reasonabl e, appropri ate,
fair and | egal options for returning noney or
t he value of this nobney to customers.
Eversource is open to either of those
alternati ves because both of themare in line
with the obligations that it has undertaken
pursuant to the 2015 settl enent agreenent.
We believe that other parties have the
responsibility to live up to those
obligations as well. And the feeling that
it's somehow unfair to do it inline with an
agreenent that has been put in front of the
Conmmi ssi on, approved by the Conm ssion and
acted upon in good faith over a period of
years, | think should bear -- should not be
allowed to wn the day. W' Il return the
nmoney. We've proposed the nmeans to do so.
And we woul d appreciate the Comm ssi on
approving either of the proposals that we put
bef ore you today.

CHAI RVAN HONI GBERG. Thank you, M.
Fossum

Ms. Am don, with respect to the

stranded cost recovery charge, M. Fossum has

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

135

said that because of the way that rate is
calculated different for different rate
cl asses, that that's not an appropriate way
to do it because really it should go back
t hrough across the board as if it were in
distribution rates. Any thoughts on that?

M5. AM DON:  Yeah. M thought is
it's an appropriate nechanismto get rate
relief to custoners sooner than |ater, and
that when the distribution rate case is
comrenced, that there can be -- that that
coul d be noved to the appropriate account.
But as M. Fossum pointed out, it is a snall
anount of noney. But it is the ratepayers'’
nmoney, and it seenms to ne it needs to get
back to themin sonme way. And I don't think
that the various rate cal cul ati ons for that
percentage of a penny is going to really
result in a drastic recal cul ati on.

On the other hand, if the
Comm ssion wanted to, on a tenporary basis,
it could apply it to the energy service
cal cul ati on, where the costs are going up

19 percent.
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CHAI RMAN HONI GBERG.  Yeah, but
that's not paid by everyone.

M5. AMDON: Right. And that's why
I think the SCRC is the best way. And I
don't think that -- | think that it nakes
sense. |It's not going to result in any
injustice to distribution ratepayers, at
| east be seeing the results of the benefits
of the tax reduction.

COW SSI ONER BAI LEY: Wuldn't it,
t hough, result in C & | custoners getting
| ess of a reduction than residential on a
proportional basis, since residential
rat epayers pay 55 percent of the stranded
cost recovery charge, and | think the | argest
C&1l only pay, like, 5 percent? They're not
going to get as much -- they're not going to
get an equal share of the tax expense
reducti on.

M5. AMDON. So Staff agrees with
t hat concl usi on.

COW SSI ONER BAI LEY: And you think
that's appropriate?

MS. AM DON: | think it results in
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closer to just and reasonable rates than are
now bei ng pai d.

COW SSI ONER BAI LEY:  And | have a
question for M. Fossum if | may.

CHAI RVAN HONI GBERG. Go ahead.

COW SSI ONER BAI LEY: I f we adopt ed
your Alternative 1, would that nean that we
don't think this is an exogenous event under
t he settl enent agreenent?

MR FOSSUM Effectively you would
be treating Alternative 1 essentially
under -- in Exhibit 3, Page 14, it would be
treated as a nodification to the storm
fundi ng |l evel, which is not an exogenous
event, but still covered by the 2015
agr eenent .

COWM SSI ONER BAI LEY: But this is
classically defined, as you pointed out, as
an exogenous event with the federal tax
change.

MR FOSSUM Yes. And as | tried
to point out at the prehearing conference, is
that, yes, it is, but there are still,

nonet hel ess, useful and neani ngful ways to
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address it outside of that particul ar
provision if everybody could cone to an
agreenent on them

And | think to that point I want to
make cl ear, when | say "everybody" cone to
agreenent on them | nean to the extent this
I's sonething that m ght be handl ed, you know,
outside of a provision of this settl enent
agreenent, then | think it appropriate that
every party to that settl enent agreenent be
gi ven the opportunity to weigh in on it,
which is part of one of the other reasons
t hat probably handling this as an exogenous
event is the nost appropriate thing to do.

So, but ny thought -- our thought
had been that if it's treated as a
nodi fication to the storm fundi ng | evel,
because that is accounted for in that
agreenent, getting the agreenent of the other
settling parties to that treatnent would be
fairly straightforward to do. So that's why
it made sense to nake that proposal as well.

COWMWM SSI ONER BAI LEY: One nore

question. Sorry. \Were was the | anguage in
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Exhibit 3 that tal ks about -- oh, | know.
It's on Page 15. And you nade the point that
PSNH di dn't i ncur any change in cost,
revenue, or revenue requirenment during 2017.

MR FOSSUM Yes, begi nning on Line
399.

COW SSI ONER BAI LEY:  Yes, but
isn't tax expense a cost?

MR FOSSUM It is a change in
cost, but it's a change in cost that occurred
in 2018, not 2017.

COWM SSI ONER BAI LEY: Wl l, you are
incurring a change in cost. Your costs
changed. | guess they changed January 1st.

MR FOSSUM They changed when the
| aw becanme effective, not --

COW SSI ONER BAI LEY: Thank you.

CHAI RMAN HONI GBERG. Al |l ri ght.

We' ve been all over the map. Does anybody
want to say anything else? M. Kreis,
anythi ng el se you wanted to respond to? M.
Am don?

And M. Fossum | wll give you

anot her shot. You'll get the |last word since
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you're the noving party, if anybody does want
t o say anyt hi ng.

MR KREIS: Just briefly. As
Conmi ssioner Bailey seened to be potentially
suggesting, the argunent that PSNH i s maki ng
about the legality of Alternative 1 as
consistent with the settlenent agreenent in
14-238 is really "too clever by half" because
basically they're saying, well, no, it's not
an exogenous event, but we can -- but there's
anot her provision in the settl enent agreenent
t hat happens to be on the sane page that
says, oh, we can nake adjustnents to storm
recovery, so we'll do it that way.

CHAI RMAN HONI GBERG. And that's
actually the question |I'd asked him and |I've
forgotten why that cane up

That's why | asked that questi on,
M. Fossum because you had alluded to that
other provision on 14. |It's not a case you
necessarily flushed out here to nake a change
in stormrecovery, but | understand where you
could go with that.

M. Kreis, | nean, you don't

{DE 18- 049} [HEARI NG ON THE MERI TS] {07-11-18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

141

di sagree with the concept, but probably that
they haven't nmde that case.

MR KREIS: Correct. | cannot
di sagree with that.

| also fundanentally disagree with
the idea that anything that m ght have the
effect of changing the ternms and conditions
that the Comm ssion approved in 2016 in its
order in Docket 14-238 would require the
assent of every single party that signed on
to that agreenent. The obligations of those
parties to support and defend really ended
when the record closed in Docket 14-238 and
you i ssued your order approving the
settlenent agreenent. And that's it. That
docket's over.

CHAI RMAN HONI GBBERG.  Anybody el se
want to say anything? M. Am don?

M5. AMDON: Yes. Gven the
di scussi on about the SCRC, | was |ooking at a
rate that was going to be inplenented, a rate
mechani smthat was going to inplenented in
t he near future. But alternatively, the

Comm ssion could order that distribution
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rates be adjusted effective August 1 to
reflect the results of the tax benefits that
t he Conpany is now receiving as a result of
reduction in federal incone tax. You can
change the distribution rates.

CHAI RVAN HONI GBERG. M. Fossum

MR. FOSSUM Yes, thank you. |
guess for all the reasons that |'ve set out,
August 1st change in distribution rates is --
that's not what's contenpl ated here. That's
not part of the Conpany's proposal. It's not
what's contenpl ated by the settl enent
agreenent, and we woul d di sagree with that.

| do want to take a nonent to
express how utterly shocked | amat the OCA' s
position that the nonent the record closes in
a docket, the obligations to support a
settl enment agreenent reached in that docket
end. That is an astoundi ng position to ne.
That, to nme, indicates the OCA' s belief that
t hese settl enent agreenents persist only as
|l ong as they deemthemto persist, and that
is all. And there are continuing obligations

in this agreenent for the parties. It says
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"to take all such action as is necessary to
secure approval and inplenmentation of the
provi sions of this agreenent."” There are
provi sions of this agreenent that have not
yet been i npl enented. Does this nean that
Eversource is relieved of its obligation to
comrit $5 million to a clean energy fund?

That's a provision in here that has not been

i npl emented yet. | would think that M.
Kreis woul d say we cannot do that. | don't
t hink --

CHAI RVAN HONI GBERG. I n fairness,
I*"mnot sure | heard M. Kreis to go as far
as you may have heard himgo. | can take
issue with el enents of what he said. |'m not
sure he was going as far as you think he was
goi ng.

MR FOSSUM | heard hi muse the
words, "That docket is closed.” | wanted to
make very clear | don't think that docket
cl osure has anything at all to do with seeing
t hrough the obligations we all have under the
agr eenent .

CHAl RMVAN HONI GCBERG.  Ckay.

143
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Under st ood.

All right. Wll, thank you all

This turned out to be a | onger hearing than I

expected it would be. So we will take the
matt er under advi senent and i ssue an order
qui ckly as we can. Thank you all.

(Hearing concluded at 4:07 p.m)
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